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Mt i)EAi $IR, 



"When mpur{mt<^^^r:pge(kf^ 
profeffion, our habits and attentions 
were fo fimil4r, ^tt, I linker ihy- 
felf, I am not entirely forgotten by 
you. Left, however, the change of 
country, the remotenels of fituation* 
iuK* the avocatioiis of bufihefe, may 
have eftfang^d me from your memo- 
ry, I have taken the hberty of infcrib- 
ing to you a Note of a Trial, whicH 
at prefent occupies much public at- 
tention here, not only from the ex- 
traordinary charader of the perfon 

tried. 
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tried, but from fome points of law 
which were agitated upon that oc- 
cafion/ If it fhall'iecal to'ybiir re- 
colle£liQn fome of thcfe.many hours 
which we have devoted together to 
literaiy entertainment, or leaned 
amufements, it will amply compen- 
late any trouble I have experienced 
on this occafion. 

I have tiie honour tp be, 

DEAR SIR, • 

your, obliged arid obedient' 

Friend and Servant, .: 

GEO. JOS. BROWNE, 

BvBUN, June ft2, 1786. 
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PROCEEDINGS, 



ASSIZES At CASTLEfiAR* 
MoNDAYj April io, 1786. 

1 IIE Lord Chief JBaron Yelvertori, arid Mh 
feardn Power, after reading their commiffion, ad- 
journed to the next Day. 

Yhe following Grand Jury were fworn : 

Sir Neal O'Donnell^ Bart. Foreman, 

Right Hon. James CtifFei . 
Hon. Henry Browne, 
Thomas S. Lindfay^ Efq> 
Charles Coftello, £fqs 
J'ohn Bingham, Efq; 
Thomas Lindfayj fenior, Efcjj 
Thomas Lindfay^ junior, Efqj 
trancis KnpXj Efq; 
Arthur French^ Efqr 
. George Miller, Efqj 
Chriftopher Bowen> Efqit 
William Ruttlege, Efqj 
Hugh O'Donnelli Efqj 
James Browne, Efqi 
Thomas Ormfby, Efq< 
J^hn Ormfby, Efqi 
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Rkhard Blake, Efq; 
Edward Browne, Efq; 
William Brabazon, Efqj 
George O'Maley, Efq; 
William Oram, Efq; 
James O'Donnell, Efq; 

After the Chief Baron had given his charge, 
"Mn Stanley then moved the Court for liberty to 
admit Counfel, and his Agents to yiv, Fitzgerald. 
He ftated, that fince the revolution there had not 
been an example of fuch feverity as had been prac- 
tifed towards Mr. Fitzgerald fince his commit- 
ment; that in the cafe of the aflaffins, in the reign 
x)f King William, it had not been fo; and alfo in 
the cafe of 1 lOrd Winton and Lord Lovat, though 
committed for high treafon againft the ttate, all the 
prifoners, through the benignity of the times, 
were allowed counfel to attend them in prifon pre- 
vious to their trials. He cited many other cafes. 

The CW^5^^r(?» interrupted him, faying, there 
is no occafion ^o make any parade about it; if 
there had been a private application to the At- 
torney General, who was then in his eye, he did 
not doubt but every rcafonable indulgence would 
be given to him. 

The Attorney General then faid, that he under- 
ftood every thing which was confiftent with the 
fafe keeping of Mr. Fitzgerald had been, and 
would continue to be done. 

The Hon. Dennis Browney High Sheriff, begged 
leave to fay a few words. He had been obliged 
to order Mr. Fitzgerald under clofe confinement, 
from attempts made by himfelf — he had endea- 
voured to bribe the Sub-fhcriff to permit him to 
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efcape. He was going to ftatc other matters, but 
was interrupted by the Chief Bar an^ who faid, that 
ftating fuch fafts might tend to prejudice the 
minds of men who might, perhaps, be on the Pe- 
tit Jury that were to try Mr. Fitzgerald. 

Mr. O'Farrell then moved, that Mr, T. Bur^efs 
might be admitted to Mr, Fitzgerald. He ftated, 
that he was a pcrfon abfolutely neceflary to him, 
for pecuniary purpofcs* 

The High Sheriff faid, he did not think it pru- 
dent to aduit him to Mr. Fitzgerald. However, 
after fome argument, the Chief Baron was plcafed 
to order that Mr. Burgefs fhould be admitted, all 
neceflary precautions being taken j alfo his Agent, 
Mr. John Lynott, and one or two of his Counfel, 
who are Mr. Ferrall, Mr. Stanley, aad Mr. Owen. 

The Chief Baron ordered the feveral perfons 
charged with murder to be brought up to-nriorrow, 
in order to their arraignment. 

The Court then proceeded to the ordinary bufi-- 
' nefs, after which they adjourned to the next day. 



Wednefdayy April 12, 17 86. 

The feveral perfons charged with murder were 
brought up to be arraigned. 

As foon as the Judge had taken his feat, Mr. 
Brecknock ftated to the Court, that he was weak 
and itifirni through age, and appHed to be let 
within the bar, that he might fit. The Chief Ba- 
ron told him, he could not comply with his rc- 
queft, but that a chair (hould be provided for 
him, that he might fit in the dock.^ 



Mr. Stanley faid, that counfel on behalf of Mf# 
Fitzgerald had a motion to fqbmit to Court, ^(i 
Mr. O'Farrell went on to lay the ill ftate of Mr, 
Fitzgerald's health before his LordChip, and his 
having been plundered by a iqob^ aft^r (he un^ 
happy accident. 

The Attorney General faid, that he fuppofed this 
was to be a fecond edition of the application of 
ycfterday. 

Mr. Stanley replied, it was notj and faid, tho* 
his client was not able to procure an affidavit fron^ 
^ phyfician, that his health was fo precarious— —^ 
or from a furgeon, that his ftate was fo uncertain 
that he could not attend, and tho' he could not 
himfelf in truth make, fuch an affidavit, yet ho 
trufted to be able to lay before the court fuch an 
affidavit, as to his ftate of his mind, as to induce 
his Lordlhip to poftpone the trial. He alfo fai4 
he had an application to make to his Lordfliip's hu- 
manity, which was, to requeft his Lordlhip to go 
down to the gaol to take his affidavit, as from the 
treatment Mr.Fitzgeraldhad received, ke had been 
confined to his bed, and could notcome to the court 
in any other manner, and he believed it was a fre- 
quent praftice for the Judges to go to the gaol of 
Newgate, in Dublin, for fimilar purpofes, and 
Jioped his Lordft^ip would fo far favour his client. 

The Attorney General aflced Mr. Stanley, if he 
nicant to put off the trial before Mr^ Fitz;geral4 
jiad pleaded ? 

The Chief Barton aflced, was there any affidavit 
that Mr. Fitzgerald's ftate of health was fuch that 
he could not with fafety CQmc into court to h« 
arraigned \ 

Mr. 
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. Mr. O^Farrdl begged five minutes time to ctin* 
fult with Mr. Fitzgerald, whether he could makQ 
fuch an affidavit, which being granted, his coun4 
fel went to him, and after a ftay of about a qiiaiC 
ter of an hour returned. 

Mr. ijlick Burke then ftated, that with fafety 
to his life, Mr, Fitzgerald could not come into 
court. 

The Chief Baron afked, if Mr. Fitzgerald had 
been vifited by any perfon of medical flcill ? 

Mr. Owen declared that Mr. Fitzgerald ftill 

languifhed under injuries deceived, while in the 

cuftody of the law, from the moft favage and 

■ brutal barbarity, and hoped his t-prdlhip would 

take the affidavit, 

Mr. Ulick Burke alledged, that Mr. Fitzgcrak! 
laboured under extreme illnefs, and that a violent; 
Va{h on hi§ Ikia made it unfafe for hini to leav? 
his bed. 

Mr, Stanley then ftated an affidavit, which Mi*^ 
Fitzgerald propofed to make to put off his triatj^ 
in which it was alledged that his ftate of health 
was fuch as not to be able to take his trial ^t the 
pj-efent j^CBzes. 

The Attorney General obferved, that it had been 
"ftated by counfcl that Mr. Fitzgerald could not 

make fuch an affidavit as was now propofed, but 
-fo foon as his counfel were admitted to him, tho 

very affidavit which he could not make, was now 
JO be prepared, . . 

The Chief Baron agreed with the Attorney Ge-? 
ncr^i that the fafts were certainly fo* 

Mr, 
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Mn Stanley^ to exculpate himfelf, faid, that he 
had no previous confultation with Mr. Fitzgerald, 
and had mifconceived his ftate of health. 

The Chief Baron informed him, that no pcrlbi> 
accufed him of improper condud ; and it being 
Ibggelled by a gentleman in court, that Dn Bojrd, 
die phyfician who had attended Mr. Fitzgerald;^ 
was then in court, the Chief Baron direfted him 
to vifit Mr. Fitzgerald, and report his date of 
health; and the Court adjourned for half an hour. 

The court being ^gain opened, Dr. Boyd, on 
the fuggeftions of Kjr. M*Carty> oae of Mr. Fitz- 

ferald's counfel, ^as fworn. He declared that Mr. 
itzgerald might be brought up warmly covered, 
or in hisbed, as he alledged that he had nocloaths \ 
that his long lying in a horizontal pofture had 
made it, perhaps, lefs fafe for him to come in 
any other manner ; and that contrary to all pa* 
tients he had known, who generally defired to 
leave their beds, he could not prevail upon Mr. 
Fitzgerald to quit his, nor could he induce him 
to take animal food, which would have fpeedily 
amended the injurieis he had fuftained by lofs of 
blood. 

The Chief Baron ordered him to be brought up, 
with proper precautions, in his bed. 

Mr, M^Carty then afked Dr. Boyd, if there wa« 
not a rafti on Mr. Fitzgerald ? to which the Doc- 
tor anfwered in the affirmative, but that it was not 
dangerous. 

The Court then adjourned for half an hour, after 
which adjournment Mr. Fitzgerald was brought 
into Court in his bed, and laid on the witnefs's 
tabic, where hc^ togetherwithTimothy Brccknocic, 
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"&c. &c. were arraigned on the following indiA*- 
mcnt. 

County of Mayo, T THE Jurors for our Lord the 
to wit, f King, upon their oath, prefenc 

« ■ J and fay, That George Robert 

Fitzgerald, late of Rockfield, in the county <rf* 
Mayo, Efq; Tknothy Brecknock, late of the lame, 
Gent. John Fulton, late of the fame, weaver, 
Charks King, late of the fame, yeOman, John 
King, late of the fame, yeoman, Abel Fulton, late 
of the fame, yeoman, John Murphy, late of the 
fame, yeoman, James Mafterfon; late of the fame, 
yeoman, John Cox, late of the fame, yeoman* 
David Saltry, late of the fame, yeoman, Phi- 
lip Cox, late of the fame, yeoman, Richy Law, 
late of the fame, yeoman, John Hufton, late of 
the fame, yeoman, James Foy, otherwife Sla- 
deen, late of the fame, yeoman, William Fulton, 
late of the fame, yeoman, and Samuel Stephenfon, 
late of the fame, yeoman, with divers other per- 
ions, to the Jurors aforefaid at prefent unknown, 
not having the fear of God before their eyes, but 
being moved and feduced by the inftigation of the 
Devil, on the 2ifl: day of February, in the 26th 
year of the reign of our fovereign Lord George the 
Third, of Great-Britain, France and Ireland, king, 
defender of the faith, and fo forth, with force and 
amis, at GurtnefuUagh, aforefaid, in the county 
^aforefaid, in and upon one Charles Hipfon in the 
peace of God and afubjeftof our faid Lord the King 
within this land of Ireland, then and there being 
wilfully, traiteroufly,fclonioufly and of their malice 
prepenJed, did make an aflfault ; and that the faid 
John Fulton a certain gun of the value of five fhil- 
lings, then and there charged with gun-powder and 
one leaden bullet, which gun he the faid John Ful- 
,ton in his right-hand then and there had and held 
dgainft, and upon the iaid Charles Hipfon then 

and 



*ftd ttiefe wilfully, traiterourty felonioufly arid of 
his malice prepenfcd, did (hoot and difcharge, and 
thiat he the faid John Fglton with the kaden bullelf 
iiforefaid out of the gun aforefaid, then and there 
by force of the gun-powder aforefaid Ihot and 
fent forth as aforefaid the aforefaid Charles 
JHipfon in and upon the left fide of him the faid 
Charles Hipfon, a little under the left arm of him 
the faid Charles Hipfon, then- and there with- 
the leaden bullet aforefaid, out of the gun afore- 
faid, by the faid John Fulton io as aforefaid^ fhotj 
difcharged and fent forth, wilfully, traiteroufly, and 
of his malice prepenfed, did ftrike, penetrate and 
Ivound, giving to the faid Charles Hipfon then and 
therewith the leaden bullet' aforefaid fo as afore-* 
faid fhot, difcharged and fent forth out of the guri 
aforefaid^ by the faid. John Fulton, in arid upori 
the faid left fide of him the faid Charles Hip/an j d 
little under the left arm nfhim the faid Charles Hip- 
fori, one mortal wound of the depth of four inches, 
and of the breadth of half an inch ; of which faid 
mortal wound the aforefaid Charles Hipfon theii 
and there inftantly died. And that the aforefaid 
George Robert titzgcfald, Timothy Brecknock^ 
Charles King, John King, Abel Fulton, John Mur- 
phy, James Mafterfon, John Cox, DaVid Saltry^ 
Philip Cox, Richy Law, John Hufton, James Foy^ 
otherwife Sladeen, William Fulton, and Samuel 
Stephenfon, then and there wilfully, traiteroufly^ 
and of their malice prepenfed, were prefent, aid- 
ing, helping, abetting, comforting, affifting, and 
maintaining the faid John Fulton the treafon and 
murder aforefaidi in manner and form aforefaid to 
' do and compiit* And fo the Jurors aforefaid da 
-fay, that the faid George Robert Fitzgerald, Ti- 
mothy Brecknock^ John Fulton, Charles Kin^, 
John King, Abel Fulton, John Murphy, James 
Mafterfpn, John Cox, David Saltry, Philip Cox, 

Richy 
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Richy Law, John Hufton, James Foy, atkorwife 
Sladcen, William Fulton, and Samuel Stephenfon, 
the faid CharlesHipfon then and there in manner 
and form aforefaid wilfully, traitoroufly, felohioufly 
andt)f their malice prepenfed, did flee and murder,, 
againft: the peace of pur faid Lord the King, his 
crown and dignity, and againO: the form of the 
ftatute in fuch cafe made and provided. 
. > 
They were then alfo arraigned on the following 
indidment : 

County of Mayo, 7THE Jurors for our Lord the 
to wit, [King, upon their oath, prefent 

*-.^|p^ — --^ : — J and fay. That George Robert 

Fitzgerald, late of Rockfield, in the county of 
Mayo, Gent. Timothy Brecknock, late of the 
fame, Andrew Creaghe, otherwife Graig, late of 
the fame, yeoman, Jamfcs Foy, late of tJie fame,* 
yeoman, John Fulton, Jate of the fame, weaver, 
Charles King, late of the fame, yeoman,. Joha 
kiiag, late of the fame, yeoman, Abel Fulton, late 
of the fame, yeoman, John Murphy, late of the 
fame, yeomah, James Mafterfon, late of the fame, 
yeoman, John Cox, late of the fame, yeoman, Da- 
vid Saltry, otherwife Simpfon, late of the fame, 
yeoman, Philip Cox, late of the fame, yeoman, 
Richy Law, late of the fame, yeoman, John Huf- 
ton, late of the fame, yeoman, James Foy, other- 
wife Sladeen, late of the fame, yeoman, William 
Fulton, late of the fame, yeoman, Samuel Stephen* 
fon, late of the fame, yeoman, John M^Mullen, 
late of the fame, yeoman, William Kelly, late of 
the fame, yedman^ William and Robert Logan, late 
of the fame, yeomen, Wallace Kelly, late of the 
fame, yeoman, James M^CuUagh, late of the fame, 
yeoman, John Chambers, lat? of the fame, yco- 
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man, John Chapman, late of the Iknc, yeoman^ 
Archibald Newen, late of the fame, yeoman, Johni 
Bernee, late of the fame, yeoman, Humphry 
George, late of the farpe, yeoman, Michael Brew* 
ing, late of the fame, yeoman, John Rehenny, late 
of the fame, yeoman, Williani Robinfon, late of 
the fame, yeoman, Patrick Darning, otherwife 
Downey, late of the fame, yeoman^ with divers- 
other perfons, to the Jurors at prefent unknown, 
.not having the fear of God before their eyes, but 
being moved and feduced by the inftigation of the 
Devjl, on the twenty-firft day of February, in the 
trwenty-fixth year of the reign of our Sovereign 
Lord George the Third, now king of Great Bri- 
tain, France and Ireland, defender of the faith, •!(! 
fo forthi with force and arms, at Kilnecarra, in 
the county aforefaid, in and upon Patrick Ran- 
dall Mc Donnell in the peace or God and afubje<9j 
pf our Lord the I^ing, within this land of Ireland, 
then and there being wilfully, traitoroufly, and or 
their malice prepenfed, did make an aflault, and 
that the faid Andrew Craig a certain piftol of the 
value of five fliillings then and there charged with 
gun-powder and one leaden bullet, which piftol he 
the faid Andrew Craig in his right-hand then and 
there had and held againft, and upon the faid Pa- 
trick Randall Mc. Donnell then and there wilfuUy^^ 
traitoroufly, and of his malice prepenfed, did (hoot 
and difcharge, and that the faid Andrew Craig with 
the leaden bullet aforefaid out of the piftol afore^ 
faid, then and there by force of the gun-powdef 
aforefaid flhiQt and fent forth as iaforefaid, the afore- 
fciid Patrick Randall Mc. Donnell in and upon the 
left breaftof hinri thefaici Patrick Randall Mc.Don- 
Inell then and there yrith the leaden bullet aforefaid 
out of the piftol aforefaid, by the faid Andrew 
Craig as aforefaid fliot, difcharged and. fent forth 
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VilfuUf , traitoroufly and of his malice prepenled^ 
Sid ftrike, penetrate and v^ound, giving to the faid 
Patrick Randall Mc; ponncll then and there with 
the leadfen bullet aforeraid fo as aforefaid (hot, dif- 
ichar^ed anid fent forth oUt of the piftol afprefaid 
)by the laid Andrew Cr-aig, in arid lipdq the faid left 
bfeaft orhini the faid Patrick Rindall Mc. Donnell 
one mortal wound of the depth cf four inches, 
and of the breadth of half an inch, of which faid 
inortai wound the aforefaid Patrick Randall 
Mc. Donnell ,then and there inftahtly died ; and 
that, the afol-efaid Geojge Robert Fitzgerald, Ti- 
mothy Brecknock, James p^oy, John Pulton, 
Charles King, John King, Abel Fulton, John 
Mufphyi James Mafterfdn,. John Cox, David 
Saltry, Philip Cox, Richy Law,. John Hufton, 
James Foy, btherwife Sladeen, William Fulton, 
Saniucl^tephenfon, John Mc. Mullen^ William 
Kellyi Patrick Pornings Williaiji Logan, Ro- 
bert tx)garii William Fulton, Wallace Kelly, 
j[ames Mc. Cullagh^ Johft Chambers, John Chap- 
man, Archibald Kewen, and John Bernce, then 
and there wilfully, traitoroufly, and of their malice 
prepefnfed, wereprefent, aiding, helping, abetting, 
fcomforting, affifting and maintaining the faid An- 
drew Craig in the treafon and murder aforefaid, in 
manner and form aforefaid to do and commit. And 
{p thejurors aforefaid do fay; that the faid Andrew 
Craig, Gedrge Robert Fitzgerald, Timothy Breck- 
nock, James Foy^ John Fulton, Charles King, 
tohn Kingj Abel Fulton, John Murphy, James 
Mafteribn, John Cox, Darid Saltry, Philip Cox, 
Bichy Law, John Hufton, James Foy, pthetwifc 
Sladeen, William Fulton, Samuel Stephenfop, 
John Mc. Mullen, William Kelly, Patridc Dor- 
ning, William Logan, Robert Logan, William 
Fultd^n, John Chambers, John Chapmani Archi- 
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bald Newcn> and John Bcrncc, the laid Patrick 
Randall Mc. Donnell, then and there in mannef 
and form aforcfaid, wilfully, traitoroufly^ and of 
their malice prcpenfed, did flee and murder, againft 
the peace of our faid lord the king, his crown and 
dignity, and alfo againft the form of the flatute 
in fuch cafe made and provided. 

When Mr.- Brecknock was called to plead, he 
faid there did not appear to be any conjtat of a true 
bill againft him ; that in that cafe the prefumptioA 
of law was, that the bill was ignored] and claimed 
as his right to have a fight of the true bill. 

The Chi^f Baron- difefted the Clerk of the 
Crown to go on with his duty j and the bill end- 
ing, " againft the form of the ftatute," Mr. Breck- 
nock afked what ftatute ? To ^which the Court an- 
fwercd, that he was now premature* 

When the queftion, *^ how will you be tried ?" 
was put to him, and the Clerk of the Crowp d^- 
fired him, as ufual, to anfwer, *^ by God and my 
Country," Mr» Brecknock faid, I ihould choofe 
to be tried by God, and not by your Country. 
After being repeatedly urged to pkad in the 
common form. 

The Chief Baron infornied him, that if he did 
not arxfwer in the manner prefcribed, he miift pro* 
ceed according to law, which would be to copfider 
him as mute^ and pafs fentence upon him. 

Mr. Brecknock faid it was inipofllble to be tried 
' both by God and the Country y they weri diftihdt 
prbpofitions. But being again urged hyxht Chief 
Barony he made the ufual anfwer, and then they 
all fcverally 'pleaded. Not, Guilty, to both indid- 
ments. 

George 



^ George Uobetf Fitzgerald and Timothy Brcck- 
hock were then arraigned on the following indidi- 
tneht: 

County of Mayo, 1^ THE Jurors of our Lord the 
to wit. y King upon their Oath prefent 

and fay, That George Robert Fitzgerald, late of 
Rockfield, in the County of Mayo, Efq;' amd 
Timothy Brecknock, late of the fame, Gent, not 
having the fear of God before their eyes, but 
being moved and feducedby the inftigation of die 
t)evil, on the 21ft day of February, in the 26 th 
year of the reign of our Sovereign Lord George 
the Third, now King of Great Britain, France and 
Ireland, defender of the faith, and fo forth, ae 
Rbckfield aforefaid, in the faid County of Mayo^ 
iiid of their maKce prepenfed, wilfully, traitor- 
trufly, and felonioufly provoke, ftir up, and pro- 
ture Andrew Creagh, otherwife Craig, Janiies Foy, 
dicrwife Slateen, Humtphrcy George, William 
*Kelly, John Fulton, William Fulton, David Simp- 
■fon, otherwife Saltry, Archibald Newitig, Michael 
Brewing, ' John Chapman, John Rehanny, Joha 
Burncy, William Robinfpn, John Cox, Philip Cox, 
James Mafterfon, and Patrick Doming, otherwife 
-Downey, and divers other perfons, at prefeht to 
'the Jurors aforcfaid unknown, to flee and murder 
"bne Patrick Randall Mc. Donnell, who was then 
'and there a fubjeft of our faid Lord the King, 
•within this land ^of Ireland. 
' And the Juror» aforefaid, upon thir oath afore- 
laid, further prefent and fay, that the faid Andrew 
*Creagh, otherwife Craig, James Foy, otherwife 
•Slateen, Humphrey George, William Kelly, John 
'Fulton, William Fulton, David Simpfon, other- 
wife Saltryj Archibald Newing, Michael Brev^ing, 
John Chapman, John 'Rehanny,^ John Burney, 

WiUiara 
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William Itobinfbri, John Cat, Ppilip Gox, Jatiici 
Maftcrfon, Patrick Doming; otherwife Downey* 
and divers othef plerfons, at pfefent to the Jurors 
aforefaid unknown, tin the day aforefaid, in the 
year aforefaid, viitii force and armsj to .wit, a| 
Kilnecarra in the county aforefaid^ fn and upon the 
faid Patrick Randall Mc. IJonnell> in' thci peace of 
God, and of our faid Lord the King, thren and there 
being wilfully, traitoroufly, arid feldnioufly, and 
o( their nmalice prepenfed* did make an %flaultp 
and certain guns of the value c^f 5s.,eacll and everjr 
of the faid guns, being then and there , charged 
with gunpowder and a leaden bullet, which guns 
they the faid Andrew Crcagh, otiierwife Graig,; 
James Foy> otherwife Slateen, HmripJhfey George^ 
WUiam Kelly, John Fulton, Willianct Fulton^ 
David Simpfon, otherwife Saltry, Archibald New- 
ing, Michael Brewing, John Chapman, John Ra^ 
henny, John Burney, William Robinion, John 
Cox, Philip Cox, James Mafterfon, and Patricl^ 
Doming, otherwife Downey, in their right hands 
rcfpe6lively> then and there had and held againfb 
and upon the faid Patrick Randall Mc. Donriell, 
wilfully, traitorouQy> and felonioufly, and of their 
malice prepenfed, and by the aforefaid provoca- 
jion, ftirring up and procurement of the faid 
George Robert Fitzgerald, and Timothy Breck-^ 
iiock> did fl:voot and difcharge, and the faid An- 
drew Creagh, otherwife Craig> James Foy, other- 
wife Slateen, Humphrey George, William Kelly^ 
John Fulton, William Fulton, David Simpfon, 
otherwife Saltry, Archib. Newing, Michael BreW:- 
ing, John Chapman, John Rahcnny, John Burney,i' 
William Robinfon, John Cox, Philip Cox, James 
Mafterfon, and Patrick Doming, otherwife Dow- 
ney, with the leaden bullets aforefaid out of the 
guns aforefaid, then and there by force of the 

gurf- 
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^npowder aforefaid, fliot and fcnt forth as afore^ 
feid, the aforefaid Patrick Randall Mc. Donncll 
wilfully, traitoroufly, and felonioully and of thcif 
malice prcpenfcd, and by the aforefaid provoca- 
tion, ftirring up and procurement of the faid 
George Robert Fitzgerald, and Timothy Breck- 
nock, then and there did ftrike^ penetrate, and 
wound, giving to the faid Patrick Randall Mc. 
Donnell, then and there with the leaden bullets 
aforefaid, fo as aforefaid, Ihot, difchargcd, and 
fent forth out of the guns aforefaid by the faid 
Andrew Creagh, otherwife Craig, James Foy^ 
ctherwife Sladcen, Humphrey George,* William 
Kelly, John Fulton, William Fulton, DavidSimp- 
fon, otherwife Saltry, Archibald Newing, Michael 
Brewing, John Chapma^n, John Rahenny, John 
Burney, William .Robinfon, John Cox, Philip 
Cox, James Mafterfon, and Patrick Dorning» 
otherjvifc Downey, in and upon the body of him 
the faid Patrick Randall Mc. Donnell, fcvcral mor- 
tal wounds of the depth of four inches, and of the 
breadth of half an inch, and of which mortal 
wounds the aforefaid Patrick Randall Mc. Donnell 
then and there inftantly died. 

' And the Jurors aforefaid, upon their qath afore* 
faid, do fay, that Andrew Creagh, otherwife 

graig, James Foy, otherwife Slateen, Humphrey 
eorge, William Kelly, John Fulton, William 
Fulton, David Simpfpn, otherwife Saltry, Archi- 
bald Newing, JSdichael Brewing, John Chapman, 
John .Rahenny, John Burney, William Robinfon, 
John Cox, Philip Cox, James Mafterfon, and 
Patrick Doming, otherwife Downey, the faid 
Patrick Randall Mc. Donnell, then and there io 
manner and form aforefaid, wilfully, traitoroufly, 
and felonioufly, and of iheir malice prepenfed, 
(did flee and murdq*. 
3 V And 
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.-Aftd^fi) th« Jufors efor€faid, upon their oarft 
:|&peiki4i 4o fay, that the lljiid Geofge Roberc 
Fit:i^erald, and Timothy Brcqjcnock, then and 
ther^ in Bi^nner and form aforcfajd, wilfully, trai* 
mtayiQy, and felonioufly, and of their malice pre- 
penftdijt did provoke, ftir up, and procpre. thefaid 
Andrew Greagh,* . otherwife Craig, James Foy^ 
otherw}!^ Siateen,; Huixiphrey George, William 
KeJiy, John Fulton, William Fulton, David 
Siratpfon, otherwi;fc Sajtry, Archibald Newing, 
Michael Brewing, John Chapman, John Ra- 
heany,^ Johji ^urney, William Robinfon^ Joha 
Cox, Philip Cox, James. Mafterfon, and Patrick 
Dorningiv otherwife Downey,, and divers other 
perfons at prefcnt to the Jurors aforefaid unknown, 
1^ flee jmd murder in manner and form aforefaid, 
the faid Patrick Randall Mc. Donnelly then and 
there being a fubjeft of our faid Lord the King, 
Within this land of Irrfandi contrary to the peace 
of our faid Lord the King, his crown aiid dignity, 
and ag^Inft the form of the ftatute in that Cafe 
iDade ai^ provided. - 

Mr. Stanley Vequefted the former indiftnient to 
be read, as the charge now made, feemed to him 
tto be for the fame crime laid in the former indict- 
ment, and bid .Mr. Fitzgerald not plead. 

The Chief Baron then defired Mr. Stadcy tq 
f lead ox demur y ^nd 

The Jtfomej^ General aflced him, did he choofe 
to demur to the indiAment ? if he did, he would 
join I\im in thq demmr^r in^anfer. 

Mr. Stanley then faidj. that in hjsopinioii the prc-f 
fent indidtment was fobftantiaUy for the fame fa€fc 
laid in the former indidtment, to which Mr. Fitz* 
jgerald had pleaded not guilty^ and f^d he thought 



It Very hard, hefliould nowbe forced to plead not 

'guilty to the fecbnd indiftitient'; for if he (hould 

be acquitted on the firft indiftment; and that lie 

Ihould be advifed to plead auterfou acquit to the 

V fecond, he might be then told he came, too late 

with that plea, having already pleaded the general 

ilTue not giiilty, and as it had been determined in 

the c^(c ot the King againft Swan ind Jefferysin 

Forfter, that auterjois arraign was no plea. He 

did not fee any poffible way for the prifon^r to 

take advantage of the objeftion now, but by way of 

tieniurrer.— However lipon confideration and con- 

. fultation,he gave it up,and advifedMr. Fitzgemld 

to plead, which he did, as did Mr' Brecknock. 

Thcv were then alfo arraigned on the following 
indidlment : 

County of Mayo, 7 THE Jurors of our Lord the 
to wir. \ .King upon their oath prefent 

and fay. That George Robert Fitzgerald, late of 
Rockfield, in the county of Mayo, T/q; and 
Timothy Brecknock, late of the fame, Gent, not 
having the fear of God before their eyes, but ' 
being moved and feduced by the inftigation of the 
Devil, on the aift day of February, in the 26th 
year of the reign of our Sovereign Lord George 
the Third, 'now King of Great- Britain, France, and 
Ireland, defender of the faith, and fo forth, at 
Kockfield aforefaid, in the faid county of Mayo, 
tlid of their malice prepenW, wilfully, traitor- 
' oufly, and felonioufly provoke, ftir up, and pro- 
cure Andrew Creagh, othcrwifc Craig, James Foy, 
otherwife Slateen, Humphrey George, William 
• Kelly, John Fulton, William Fulton, David Simp- 
'fon, otherwiie Sakry, Archibald Newing, Michael 
' Brewing, John Chapman, John Rehanny, John 
. • ' .' / C . Burney, 



. ( i8 ) 

Burney, William Robinfon, John Cox, Philip Cotf 
James Mafterfon, and Patrick Doming, othcrwife 
Downey, and divers other perfons, at prefent to 
the Jurors aforefaid unknown, to flee and murder 
one Charles Hipfon, who was then and there a 
fubjeft of our laid Lord the King, within this 
land of Ireland. 

, And the Jurors aforefaid, upon their oath afore- 
faid, further prefent and fay, that the faid Andrew 
Crcagh, otherwife Craig, James Foy, otherwife 
Slateen, Humphrey George, William Kelly, John 
Fulton, William Fulton, David Simpfon, other- 
wife Saltry, Archibald Newing, Michael Brewing, 
John Chapman, John Rehanny, John Burney, 
William Robinfon, John Cox^ Philip Cox, James 
Mafterfon, Patrick Doming, otherwife Downey, 
and divers other perfons, at prefent to the Jurors 
aforefaid unknown, on the day aforefaid, in the 
year aforefaid, with force and arms, to wit, at 
Gurtnefulla, in the county aforefaid, in and upon 
the faid Charles Hipfon, in the peace, of God, 
and of our faid Lord the King, then and there 
feeing wilfully, traitoroufly, and felonioufly, and 
of their malice prepenfed, did make an aflault, 
and certain guns of the value of 5s. each and every 
of the faid guns, being then and there charged 
with gunpowder and leaden bullets, which gun's 
they the faid Andrew CJreagh, otherwife Craig, 
James Foy, otherwife Slateen, Humphrev George, 
William Kelly, John Fulton, William Fulton, 
David Simpfon, otherwife Saltry, Archibald New- 
ing, Michael Brewing, John Chapman, John Ra- 
henny, John Burney, William K'ubirifon, John 
Cox, Philip Cox, James Mafterfon, and Patrick 
Doming, otherwife Downey, in their right hands 
refpeftivcly, then and there had and held againft 
and upon the faid Charles Hipfon, wilfully, 
3 t^raitoF- 
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traitoroufly, ^d felonioufly, and of their ma- 
lice prcpe'nfeci, and by' the aforefaid pl-ovoca*- 
tion, ftirring up and procurement of the faid 
George Robert Fitzgerald arid Timothy Breck- 
nock, did Ihoot and difcharge, and the faid An- 
drew Creagh, otherwife Craig, James Foy, other- 
wife Slateen, Humphrey George, William Kelly, 
John Fulton, William Fulton, Davidf Simpfon; 
otherwife Saltry,ArchibaldNewing,Michae}Brew- 
ing, John Chapman, John Rahenny, John Burney^ 
William Robinfon, John Cox, Philip Cox, James 
Mafterfon, and Patrick Doming, otherwife Dow^ 
ney, with the leaden bullets aforefaid out of the 
guns aforefaid, then and there by fprce of the, 
gunpowder aforefaid, fliot and fent forth as afore- 
faid, the aforefaid Charles Hipfon, .wilfully, 
rriiitoroufly, and felonioufly and of their ma-, 
lice prepenfed, and by the aforefaid provoca- 
tion, ftirring up and procurement of the faid 
George Robert Fitzgerald and Timothy Breck- 
nock, then and there did ftrike, penetrate, and 
wound, giving to the faid .Charles Hipfon, 
then and there with the leaden bullets afore-- 
feid, fo, as afbrefaid, Ihot, difcharged and fent 
forth out of the guns aforefaid by the faid 
Andrew Creagh, otherwife Craig, James Foy, 
otherwife Slateen, Humphrey George, William 
Kelly, John Fulton, William. Fulton, David iSimp- 
fon, otherwife Saltry, Archibald Newinc , Michael 
Brewing, John Chapman, John Rahenny, John 
Burney, William Robinfon, John Cox, Philip 
Gox, James J^afterfon, and Patrick poi-ning, 
otherwife Downey, in s^ndupon the body 6f him 
the faid Charles Hipfon, feveral mortal wounds 
of the depth of four inches, and of the breadth 
of half an inch, and of which mortal woynds th^ 
afofefaid Charles Hipfon then and there inftantly 
died. 

C a And 
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. And the Juroi^aforcfaid, upon their oath afber* 
faid, do lay, that Andrew Creagh,. otherwise 
Craig, James Foy, otherwife Slatecn, Humphrey 
George, William Kelly, John Fulton, William 
Fulton, David Simplbn, otherwife Saltry, Archi- 
bald Newing, Michael Brewing, John Chapman, 
John Rahenny, John Burney, William Robinfon> 
John Cox, Philip Cox, James Mafterfon, and 
Patrick Doming, otherwife Downey, the fakl. 
Charles Hiplbn, then and there in manner and 
form aforefaid, wilfully, traitoroufly, and felo-^* 
nioufly, and of their malice prepenfed, did flee 
and murder. 

And fo the Jurors aforefaid, upon their oath 
aforefaid, do fay,' that- the faid George Robert 
Fitzgerald, and Timothy Brecknock, then and 
there in niannef and form aforefaid, wilfully, trai- 
toroufly, and felonioufly, and of their malice pre- 
penfed, ^did provoke, ftir up, and procure the faid 
Andrew Creagh, otherwife Craig, James Foy, 
otherwife Slateen> Humphrey George, William 
Kelly,' John Fulton, William Fulton, David 
Simpfon, otherwife Saltry, Archibald Newing, 
Michael Brewing, Jojm Chapman, . John Ra- 
henny,^ John Burney, William Robitifon, John 
Cox, Philip Cox, James Mafterfon, and Patrick;. 
Doming, otherwife Downey, and divers other 
perfons at prefent to the Jurors aforefaid unknown, 
to flee and murder in manner and form aforefaid, 
the faid" Charles Hipfon, then and there being 
a fubjtd of our faid Lord the King, within this 
land 'of Ireland, contrary to the peace of our 
Jaid^tord the King, his, crown and dignity, and 
againft the -form of the flatute in (liat cafe made 
. and provided. 



Mr. SlanU^mcn moved to put off the trial, and' 
prodwce-d an affidavit, of Mr. Fitzgerald's for 
the purpofe of poftponlng his trial ^ which froiii 
iixabiJity was figned with his mark. It ftatcd Mr.'' 
Fitzgerald's having been arrefted on the iift Fc-- 
hruary, his tenantry banilhed,. and his being him- 
fc]f attacked in prifon j it alfo ftated'the abfehce 
of four material witnefles, which were fpilrited 
away by the profecutbr, and the tempct of the 
county, which rendered it impoffible, with, 
fafety to his life, to abide his trial until the next 
aflizes. 

The Attorney General then moved, that two af- 
fidavits which he held in his hand might be read*; 
which wa« ordered.— They were the affidavit of^ 
Andrew Edmondfon, which proved notice of trial 
being, ferved on Mr. Fitzgerald; the other was the 
affidavit of Patrick Clarke, Sub-flieriff of the 
county, the purport of which was, that Mr. Fitz- 
gerald, on t*he night of the day on which he was 
committed, had,told him that he fhould be pro-^ 
perly rewarded if he would let him cfcapcw 

The Attorney General faid it was not his de- 
fire to prefs on the trial, but he wilhed to inform 
him', Mr. Fitzgerald, that his trial would certaihly 
come on long before this next affizes* 

. Tht Chief Baron ^uA^ from the ftate in which 
he faw Mr. Fitzgerald, he had a judidal know- 
ledge of his fituatioH, and in a ftate of much con- 
fequence he thought that a man fhould be perfedly 
ateafci therefore the ironware to be ftrieken ofFffom 
a prifotier who is to^ie thied*— Why ? that he miy 
be in full jjolTefflori of hinrfelf. Another part of 
his affidavit he feared was but too true, that the 
county was not in fuch a temper a$ to be fit for his 
trial-^Human nature will be human nafure ftill ; 

an4 
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an4 wJiere crimes like thclc are perpetrated, it \% 
jp>po5ibIe not to fed refentmcnt-r-And he was for- 
tified in his opinion when he confidered that the 
prifoner, even when in a ^^ol, in the cuftody of 
the law^ was not fecure Irom violence — but he 
thought it very right in the Attorney General to 
acquaint Mr. P'itzgeraldj that he mufl: be fpecdily 
tried > the public trancjuillity could not reniain 
cfifturbed, and it was probable that he and Mr, Baron 
Pow^r would return in the next vacation to try 
Mr. Fitzgerald. He thought it alfo nccefHiry to fay, 
that the trial was poftponed on account of the ill 
ftate of the prisoner's health and his affidavit of 
if, which kind of affidavits he knew ought always 
to be fparjngly received. The trial, he was there- 
fpre of opinion, ought now to be put off. 

The Attorney General declared, that Govern- 
ment had ordered him to profecute the gentlennen 
who had wounded Mr. Fitzgerald in prifon:^ with 
the fame rigour 2ts he was difcded to profecute Mr. 
Fitzgerald hinmfelf, 

The Court then adjourned for half an hour, td 
let Mr, Fitzgerald be carried put.. 

As foon as the Court was opened again, Mr. 
Brecknock claimed it as his right, as an Englifli- 
man, to have a jury of mediilas lingua^. 

The Chief Baron inforncied him that wheneveif 
he was tried he would be tried according to law. : 

Andrew Gallagher, John Gallagher, James 
Martin, Luke Higgins, Charles Higgins, and Ed- 
ward Martin, were then brought up and arraigned 
pn the following indidlment : 



Cotlhty of Mayo, T THE Jurors for our LdM the 
• to wit. f King upon their oath prcfcfit^, 

* : —J That Andrew Gallagher, of 

Caftlebar, apothecary^ John Gallagher, coroner^ 
James Martin, doftor of phyfic, Luke Higgins'jof 
Caftlebar, tanner, Charles Higgins, of Weftport^ 
gent, and Edward Martin, of Caftlebar, gentleman, 
with diV^ers other perfons, to the Jurors aforefaid 
at prefcnt unknown^ beiftg ill defigninganddifor- 
derly ptrfonsj of a wicked and malicious diipofi- 
tion, and not regarding the lavTs arid ftatiStes of 
thi5 realm, nor the pains and penalties therein con- 
tained, after the 24th day of June, in the year of 
our Lord I'^yS, to wit, on the 21ft day of Fcbru- 
iary, in the 26th year of the reign of our Sovereign 
Lord George the Third, now King of Grcat- 
Britainj France and Ireland, and lb forthj with 
force and arms, at Caftlebar, in the county afore- 
faid, with certain pittols loaden with gUn-powdcr 
and a leaden bullet, which they the faid Andrew 
Gallagher, John Gallagher, James Martin^ Luke 
Higgins, Charles Higgins, and Edward Martin^- 
with divers other perfons, and each and every of 
them in both their and in each and every of their 
hands then and there had and held, they the faid 
Andrew Gallagher^ John Gallagher, James Martin, 
LukeHiggtns, Charles Higgins, and Edward Mar- 
tin, with divers other perfons, and each and every 
of them with the faid piftols being fo loaded as 
aforefaid, did then and there wilfully, watitonly and 
malicioufly wound George Robert Fitzgerald, the 
faid George Robert Fitzgerald being then a prifo- 
ner in the gaol of Caftlebar aforefaid, by force of 
the gun-powder and leaden bulletfhot out and dif- 
charged from the faid piftol, with intent in fo do- 
ing, him the faid George Robert Fitzgerald tomur- 
(def, againft the. form of the ftatut^ in that Csaifc 

mad0 
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intuit and prt>vl<3cd, -and agalnft the peace of opt 
*{ud Lprd the King, his crown and dignity. 

They were alfo arraigned on the following^ ia- 
'diftment:. 

County of Mayo, 1 TT IE Jurors for our Lord tjie 
to wit. > King upon their oaths prefent, 

— J that Andrew Gallagher, of Caf- 

tlebar, apothecary, John Gallagher, of Caftlebar, 
one of the' coroners of our Lord the King, Jamcfc 
Martin^ of Caftlcbarj doftor of phyfic, Luke Hig- 
gins,ofCaftlebar,tanner,CharlesI-Iiggins,ofWcft- 
port, gentleman, Edward Martin, of Caftlebar, gen* 
tleman, and Daniel Clarke of Cattlcbar, yeoman, 

- with divers other perfons, to the Jurors aforefaid 
at prefent unknown, on the 2ifl: d^y of February^ 
in the a6ch year of the reign of our Sovereiga 
Lord George the Third, now King of Great-Bri- 
tain, France,, and Ireland, , defender of the faith, 
and fo forth, with force and arms, at Caftlebar, in 
the county aforefaid in and upon George Robert 

' Fitzgerald, late of Rqckfield^ Efq; in the peace of 
God and our faid Lord the King then and there 
being, did.make an affaultjand him the faid&eorge 

' Robert Fitzgerald then and there did beat, wound 
and ill treat, fo that his life was greatly defpaired 
of, and other wro;igs to the faid George. Robert 
Fitzgerald then and there, did to the great damage 
of the faid George Robert Fitzgerald, and agamft 
the -peace of our faid Lofci the King, his crown 
and dignity. 

To thefe indidbments. they feverally, except 
Edward Martin, pleaded,. Not.GiHltyi and on a 
motion ofMr.Browne,oftheircaunfel,.^nd upon 
the Court's having inlpe£ted.the.)nfurmations,;and 

his 
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l^is. Majie.ljLj V Attorney. General having Cpnfcnted 
thereto, Andrew Callagh^rj John Gallagher^ jamea 
Martin^, l^uke Higgins and Charles Higgins, were 
admitted to bail, upon bein^ bound thcmfelves in 
a recognrzance for 506/. .each, with two fecuriti^s 
for 2.50/. each; and Daniel Clarke in a recognizance 
of 40/. with two fecarities of dol. each. 

Actheclofe of the ordinary bullnefs of thof 
county, the Court adjourned over the aflizes to 
the * 7tK of June*, ' being' in the interval between 
Eafter and Trinity Term,, 



T. 



iVt^nefdayy July 7, 1786. 



ttl S day. the Lotd Chief Baron and Mr. Ba-. 
1[pi\ Power opened the court, purfuant to adjourn-^ 
mei\t. The Grand Jury were called over^ and tha 
Sheriff was dire<5led to inform fuch of them as had 
Abfcntci themfelves, that they would be> on the 
morrow, called upon a very heavy fine.*— — -Thd 
Court were alfopleafcd to order the Sheriff to 
have the Grand Pannel of his county fummoned 
to attend on the Petit Jury j and that Mr. Fitz- 
gerald and; the other perfons accufcd fliould b^ 
brought- up early t^ie next day. 

Adjourned to ten o*clock on Thurfday 
' rtorningi 



, Thurfday^ June 8, 1786. 

THE CouVt havrng met, ptirfuant to adjoufn-^ 

nvro t, Mr. Calbeck faid> that asthedock fecmed very 

iifurch crowded he hoped their Lordfhips^ before 

D cbey 



they proceeded to bufinefs,would confider theftate 
of itlnefs uftder which Mr. Fitzgerald. laSauredf^ 
and permit him to come forward, and have a place 
at the table, where he might be at his cafe, 

. Mr. Baron Power. It is impoffible. The Courl 

can make no diftindions. There is no rank, no 

condition of men, but when accufed of fuch 

. crimes. muft meet with fimilar treatment, ^Mr. 

.Fitzgerald muft remain where he is. 

Mr. Owen, ofcounfcl for Mr. Fitzgerald, faid, 
that it was only intended to apply to the Ccruft 
for that indulgence when Mr. Fitzgerald fhould 
be called on to give teftimony on the trial of . the 
fcveral perfons who had aflaulted him. 

Court. On that occafion he fliall have every, in- 
dulgence. He will give his teftimony as e^ery 
ether withefs does^ on the table j a chair will h^ 
provided for him, and every other .thing done to 
render him as eafy as poffibl?. 

The Court then called upon Mr. Attorney Ge* 
neral to declare which number he meant to pro- 
ceed in firft > and he havinging declared that he in- 
tended to proceed firft as to Mr. Fitzgerald j for 
if Mr. Fitzgerald fhould be convi&ed> he could, 
before attainder, be ufed as an evidence againft 
thiofe perfons who had aflaulted him in the pri-* 
fon. 

The Lor J Chief Baron had thought the law to 
have been fo at the time Mr. Fitzgerald had been 
brought up before, but on his refearches fince, he 
had found in. Hawkins and the other books which 
treat on the fubje^, that the law was otherwifc. 

Mr. 
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ytr, jftlornrf General. Where a conviftion is to 
prevent a witnefs to give teftimony, the record of 
his conviftion, Hawkins fays, muft be lliewn i 
ami no record can be made up before judgment; 
and therefore it is intended to be after attainder 
that a man is rendered incompetent. Convidion 
before that only goes to his credit* 

Th^Qourt affccd Mr. Caibeck what he faid to»^ 
that? 

Mr. Calbecky of counfel for Mr. Fitzgerald, faid 
he was but in one ca|«. 

Mr. U. JBi^rit?, of counfel for Mr. Fitzgerald, Hop- ^ 
ed that the Court would proceed to try the cafe of 
the firft enormity the firft; that they would con- 
Cder Mr. Fitzgerald in thecuftodyof the law, with- 
in the walls ofa prifon when the attack was made 
upon him. They would alfo confider the pru- 
dence and good fenfe of proceeding againft the^ 
other pcrfons firft, when they^ reroembered that if 
there be any thing in the objeftion againft a wit- 
nefs being competent after con virion, that it would 
operate fatally in that cafe, in as much as Mr*- 
Fitzgerald was the foiitary witnefs^ againft them. 
So that there muft be here a failure in juftice. In 
the cafe of Mr. Fitzgerald there were many wit- 
aefles, and therefore there could be no fuch incon- 
venience. 

Mr. Stanley infifted, that although it was difcre- 
tionary in the Attorney General to conduft the pro- 
fecution in fuch manner as he thought fit, yet the 
Court ought to take care that the trials fhould be 
proceeded on in fuch manner as might beft anfwer 
4II the purpofes of juftice.-^— —There appeared on 
their Lordfhips* books feveral bills of indiftinent 
D 2 againil^ 
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. againft Mr. Fitzgerald for the murder Qf<Mr*-Mc^ 
ponncll and Mr. Hipfon: There atfo appeared a 
Dill of indiftment againH: Gallagher^ Higgihs, an^ 
others, for attempting toaflalTinare Mr. Fitzgerald^ 
tvhen in gaol and in the cuftodf of the law for 
that murder. The Court had a right to look into 
the informatio*ns upon which thofe different biljs of 
indictment werfe founded, aiid they woold fee that! 
only one perfon, namely Mr .-Fitzgerald, hiadfworn 
any information againfl: GallagKcr and Higgins foe 
breaking into the gaol, and attacking him there. 

, "^hertas they Would ^Ifp fee thit feveral pcrtbns 
had fworn informations againfl: Mr, Fitzgerald for 
the murder. Mr, Attorney General had declared 
that hi had received Inrtruftionsfroni Government 
to. profecute the perfons who had attacked Mr. 
Fitzgerald in the gaol, with the fame rigour that he 
profccuted Mr. Fitzgerald himfelf, and yet Mr< 
Attorney General now wanted to proceed upon -the 
trial of Mr. Fitzgerald firft ; the confequence of 

^which would he, that jf Mr. Fitzgerald was con- 
viftcd there would be an end of the profecution 
againft the peribns charged with the attack on hiiiv 
in the gaol, as the only witnefs againft them would 
be incapacitated from. being examined; as it is 
clearly laid down by Serjeant Hawkins, 2d voU 
432,, that ** a Conviction and z/ertiori on at- 
^' tainderof treafon or felony are good exceptions 
«' againfl: a witnefs/* He trufted howeverthat the 

, Court would hold the fcales of juftice eqwal, and' 
direft the Attorney General ^ to proceed in fuch 
manner as might beft: anfwer all the ends of public 
juft:ice. - No inconvenience could follow from 
fofl-poning the trial of Mr. Fitzgerald until after 
the perfons who were charged with attempting to 
nffaffinate him in the gaol were firfl: tried. But 
this great inconvenience and injury to public juf- 
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txct might follow, by trying Mr. Fit^gcraW firftf 
that if he was convided, the Only witnefs for thq 
Crown was rendered incompetent, Beficles that, 
a falfe pt-ejiidice naight arife in the minds of th^ 
public "in favour oi thofe gentlemen who were 
charged' with the attack on Mr. Fitzgei:ald> if his 
trial ^nd" convifiiori flipuld* precede their^i. for 
though he knew that the guilt or innocence of 
Mr. Fitzgerald ought to have no influence what-, 
ever on the trial of Gallagher and Higgins, yet it 
Was imp9ffible to prevent ox check'thq prjyiadiccs 
of human nature. .. • ' , . 

The Court proppfed to Mr. Attorney General 
to try all the perfons who had brokpQ into tha 
gaol, except Andrew Gallagher, ,' , ] 

• Mr. Jttarney <3efTeraL In trpth. the fanje realbns 
would have operated had not the Court made thaff 
kind of propofal, as to Andrew Gallagher 5 for had- 
he been convidted, if the dodtrine of cQnvidioa 
laid down *here be right, he could not h%vc been* 
produced on. tlie trial of Mr. Fitjjgerald, and then 
there was an end of that profecution, ^But he.felc- 
ho difficulty in embracing t^e propofal of the- 
Court. Yet he would take ujpon hinrj to declare 
Aat tliegentleinen were ignorant of Ihc nature of 
the proiecurioh agaU)ft Gallagher and the others, 
for he had many more witneffes on his brief than- 
Mr. Fitzgerald: .^nd he alfo once. again thought 
it neceffary to declare, that he had directions; 
ftomi Government to prpfecitte theft gentlem,en 
with the fame rigour as he fliould profecute Mr, 
(jallagher, ' 

Mr. Blo/ety of cOunfel for Mr, Gallagher, -Aid 
he had heard the Attprney General, who had the 
conduct of Crown-profccutions, and frpin whatfell 

from 
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from him, as to the trying of the prifoners for Aer 
affaulc firft, he thought it'neceflary to obferve, 
that there was a wide difference between the na* 
ture of their crimes. One was ah offence which^ 
was not confidcred in fo high a degree of- crimi- 
nality by the common law, as it now is. A late 
aft of parliament only, had made it capital. The 
Conftiturion looks, and their Lordfhips would look 
with a jealous eye upon every invafion or altera- 
tion of the great bulwark of public liberty, the 
COMMON LAW, Their Lordfhips had the infpec- 
tion of the indiftments, a benefit to which his 
clients could not refort. Perhaps they might be 
indidted for the higheft offence under that ftatute^ 
an intentionio commit a murder; but what was the 
other cafe ? a murder aftually committed. 

Here the Court interrupted Mr. Bloflet — and 
Mr. Baron Power izxd that he hoped counfcl woukl 
make no comparifon between the nature of the 
crimes, for if they did the Court muft, from ne- 
ceffity, make fome obfervations. It was only now 
neceffary to fay, that breaking the gaol was one of 
the higheft offences, aiid only to be confidered in 
that light. 

Mr. Bloje^ was glad he was authorized by thd 
Court to confider it fo. His client's cafe wa;5 juft 
fo. It was inferior. 

The Court afked Mr. Bloflet if he had any mo- 
tion to make. The Courthad intimated a wifti to 
try all the perfons accufedwith the crime of aflault- 
ing Mr. Fitzgerald firft. The Attorney General 
had confented. What then did Mr. Bloflet mean? 

Mr, Blojfet. The queftion before the Court was, 
whether they Ihould try the four gentlemen now 
ac the bar^ or Mr. Fitzgerald firft. The queftion' 

was 
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yas alfo, whether they Ihould bet/ied.'withoiat Mr* 
Andrew Gallagher, who was charged with thctn 
of the fame crime, and in the fame indiftment^ 
»nd was alfo now at the bar. This he contended was 
ft difficulty to Mr. Andrew Gallagher. The evi- 
jdence againft them muft be the fame. Their de- 
fence therefore muft probably be the fame^, ^nd 
that defence once known may be rebutted. No- 
thing but the impoffibility of getting his client a 
fair trial othenyife could induce him to objefl:, 
but he thought his defence being known, that 
would be impoflible. 

The Court over-ruled the motion, obfervirig it 
was the firft time that an objeftion had been evea 
made on the defence, that the evidence on the 
J5art of the crown would be difclofed, 

TRIAL of John Gallagher, James Martin y Lukf 
Higginsy Charles Higgins, and Daniel Clarke^ 

THE Clerk of the Crown direfted John Gal- 

lagher, James Martin, Luke Higgins and Daniel 

Clarke to look to their challengers ; and the Grand 

Pannel of the county was called over, and the folr 

.lowing gentlemen were fwdrn of the Pctft Jury : 

Domin. Geoff. Brown^ of Caftlemagarret, E(q$ 
The Hon. John Browne, of Elen-hall, Efqi 
James Browne, of Browne-hall, Efq; 
Peter Lynch, of Caftlecarra, Efq; 
James Lynch, of Cullen, Efq; 
John Moore, of Ballintaffy, Efq; 
James Gildea, of Crofslough, Efq; 
John Joyce, of Oxford, Eft[; 
Edmond TaafFe, of Woodfield, Efq; 
William Oijfley, of Rufhbrook, Efq; 
• Bernard Stewart, of Caftlebar, Efq; 
Valentine Jordan, of Oldhcad, EfqV "' 

the 



' ' Th4 Ctrk. of the Crovm then read a note of 
the indi(£tment frooi, the crowo-boqk, to the foi* 
lowing purport i.That.theyJphh Gallagher, James 
Martin, LukeHiggin3 and Charles Higgins, with 
others, ftood indicted, for that they. not regarding 
the laws and ftatutes of this realm, &€• did with 
piftols, . fhoot at,: with intent to murder George 
Robert Fit2gerald^ Efq; 

He then read the note of the indiiSlmcnt againft 

them for a common aflault. 

<* 

Mr. Blpjfet objedted to their being put upon the 
two indiftments together i and the Attorney Ge.<^ 
fteral having agreed to put them on ^both, Mr* 
Blollct again urged, that in the indiftment for 
the fimple aflault, it was no matter what intertt 
the aflfault was made whh ; but was not fo in the 
other indi<3:mcnt* He hoped therefore, if the 
Court iifhould infill to put them upon their trial for 
both^ offences at once, that he might be at liberty 
to Ipeak to evidence to the common aflault, pro-* 
vided he in that event fleered cle.ar of the feloni-» 
pus aflault. My Lord Coke )ays it .down exprefsly, 
that though it >ya8 an immemorial ufage not tq 
admit dounfel to fpeak to evidence upon capital 
criminal charges, yet it was an ufage' which had 
not'the fanftion, nor was it warranted by any ati- 
thority of kw. . 

The Court having given no opinion^ , Mr. 5/* 
Ceorge Daly^ the junior counfel for th^ Crown, 
opened theinditftmentj and.the Attorney Gi^neral 
ftated the fafts of the cafcj whiqh, being recited 
in the evidence, is not here inferted. 

^hefirfi I0tnefsfor tht Cro^oon was George. Robert 
FitzgcraJd, Efq, Examined by yir, O'Hara,. 

- Previous to his examinatiofi, he faid that it wad 
3 extremely. 
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extretnely difagrecable to him, to give . evidence 
at all.-^^He had, however, rather ftate the fadts 
himfelf, than follow the examination of counfeL 
Mr. O'H^^rr^ obferved, that in examining him, he 
fliould foUpjv the order \vhich appeared in his 
own information ; he alfo warned him not to ftatc 
. any thing which related to Andrew Gallagher^ 
who was not then upon his trial. Mr. Fitzgerald 
then faid, th^t as to. Andrew Gallagher, he had 
but one thing to fay, and that was- to his credit. 
— He then proceeded to give his teftimony, which 
was, that on the 21ft of February laft, his houfe 
was broke open, and forae time aftery^ards he was 
told that he was arretted — he was taken by a 
great number-— a mob* — ^He requefted t9 be put 
into the hands^of the Sheriff, and he was fo. — 
Mr. John Gallagher, the prifoner at the bar, was 

one of the mob yfio had taken him. ^Thc 

taking was accompanied with circumftances of 
great violence ; hi^ houfe was broke open, and 
feveral fhots were fired. He was put into the 
gaol on the 21ft of February. When he was put 
mto the gaoi, he was taken into the room which 
is called the Marfhalfea. There were two centi- 
nels put upon him, as a guard — The corppral de- 
fired them to load, and fire on any' perfon who 
might break in.r-rHe was told afterwards, dinner 
was ready for him. below ftaifs — .he could not ex- 
adUy fay when he was told fo, nor did he exadlly 
recoiled: who called him to dinner. — He did not 
go down diredlly, becaufe the centinel would not 
permit him, until the corporal came and relieved 
the guard. So foon as he was permitted, he went 
down. The doors of the room where he had 
been at dinner, were broken in — ^there was a pre- 
vious circundlance thereto* Some time after he 
E came 
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Came down, the Sub-flieriffcame in. — ^He inform- 
ed the witnefs that the goaler had been juft then 
changed — that he had bufinefs to go up into the 
Marlhalfea, and muft take one of tha centinels 
with him. He, without confulting the corporal, 
took one pf the centinels up flairs, and left one. — 
Soon after, a number of people forced open the 
door — it was not long after — it was while the Sub- 
IherifF was above ftairs. — The door was Ihut when 
they forced it open, and he believes the prifoners 
who broke open the door entered. 

[Here the witnefs looked at the bar.] 

He faw four of then! at the bar, one of them 
commonly goes by the name of Eiodor Martin. 
He was told his name was James, but does not know. 
—-Another of them, Mr. Charles Higgins, believes 
he lives at Weftpqrt. — ^Another of them, Mr. John 
Gallagher, and the other Mr. Luke: Higgins — ^He 
was not certain whether they were the perfons 
who forced the door of the gaol, but they came 
in. He would not take upon him to fay whether Daniel 
Clarke was there — A good many others entered be- 
fides the perfons at the bar — ^they were armed — ^he 
recolledted fome of the arms — they were piftols 
and fwprd canes, and afterwards a firelock. Doc- 
tor Martin had a piflol and a fword cane, but till 
the piflols were fired, the fword canes were not 
itiade ufe of. There were a great many had fword 
canes. Mr. John Gallagher had a piftol, but the 
witnefs did not perceive that he had any fword 
cane. — ^He could not tell who firfl aflaulted him, 
or the manner of the alTault. John GalLgieher 
collared him — ^and feveral piftols were fired at him 
•;--The others had piflols. — ^He could not fay how 
many fired at him ,- there were marks of fhots in 

the 
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the wall, and it appeared that thtfrfi Vl^ere five 
markS) one of which was charged with fwan ftiot 
and a ball. There was a ball in his thigh^ which 
was not .yet extradted. While John Gallagher 
collared him, there was a fixth Ihot fired at his 
head, which he perceived — he put up hh hand to 
change the direction, and it broke the riitg or^ his 
finger. The party began to thruft at him — He 
ftruggled with John Gallagher, and got loofe from 
him. So loon as they had fired at him, they thfuft 
at him with fword canes — One he particularly was 

certain thruft at him, it was Dodor Martin the 

thruft was in a very particular manner, which he 
would mention. As he made the thruft, the witnefij 
got the middle finger of his right . hand round 
the fword, in order to dired it from his body^ 

and it ran up into his arm and therp broke. 

It was impoffible for him t;o fay how many wpunds 
he got then, or before, or after he got loofe from 
John Gallagher — ^but he gxjt a great many — ^One 
circumftance particularly he recoUefted of Dbftof 
Martin— he was poking at him from behind, and 
finding that the point did not enter the witnefs's 
coat, he ihortened his grip, and tried to bore it 
through his coat, without efFedl.r— After he got free 
from Gallagher, they ftill continued poking at him. 
There were one or two lights in the roomV^r-he was 
not pofitive which — they were extinguiftied at laft 
;— it Was impoflible for him to tell by whom, but 
he recollefts that the candle wais given to a boy to 
hold, by one of the party, and that the man who 
gave it t6 him, ft/uck the witnefs with the candle-* 
ftick. [Here the Witnefs (hewed the mark of d 
wound on his head.} When the candle Was put 
out^ they feemed in a great hurry to get out*— the 
ftrokc of the candleftick was not the laft injury he 
jreceivcd— the firelock ha<d been before taken from 
E 2 the 
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the centinel during the attack, whether forced fr6m 
him or not> he did not know, but he knew that the 
centinel gave him no afliftance— -one of. the perty 
ftood at the door with the firelock-r-he aften^ards 
held it by the extremity, and ftruck the witnefs 
with the but end of it on the head until he ftruch 
him under the table— they continued beating at 
him with the but end of their piftols and the 
tnuiket for fome time — almoft all the fword-^cancs 
had been broken — every one of the party ftruck 
him— he could not tell how many wounds he had 
received — ^when they had ftnick him under the 
table, he begged of them to defift:, for they had 
done what they wanted ; they had done his buii- 
nefs, for he fuppofed their purpofe was to dif- 
patch him ; on which, John Gallagher fwore a 
violent oath, that he believed his bufinefs wzs, 
done, but if it was not, they wpuld return on the 
morrow and hang him, and he, Gallagher, would 
dance on his, the witnefs -s ftioulders.— — In their 
ftriking of him, he put up his hands to fave his 
head, and received feveral ftrokes on his hand, 
and one of the bones of one of his foigers in the 
back part of his hand was broken, fo a3 that he 
had loft the ufe of it. 

He was cr^/s examined ly Mr. BlolTet. 

A. few days after the affray, a magiftrate had 
been with him— r-It was Mr. John Browne, one of 
the jury. He alked fopie queftions, but not po-, 
fitive what they were. He. was not ftiure whether 
he. had fworn any informations ; but he rather in^ 
clined to think he had-r-Does not recollcdl whe-* 
ther he had the informations, ready written, or 
whether Mn Browne to<^ them down — ^he was not 
in a fituatiqn tp have a perfed recolle^on-r-Mr, 
; Browne 
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Prowne would beft recoiled: — ^hc could not recoi- 
led: any part of the information, but he kfaew that 
the name of Clarke was mentioned. Herecol-* 
ied:ed fwearing other informations before another 
magiftrate ; but before whom he did not recoiled: ^ 
*:-r-he could not fay at what diftance of time he 
had fwore them, but it was at a confiderable time 
after. — He could not recoiled any firelock but the 
one in the centinel's hand, from the crowd about 
him. He was in that fituation to be incapable of 
pt)fervii>g whether the centinel returned or not.-— ^ 
There was not one Jbot fired before the party ruftied 
in, as he recoUeds— he was told that one (hot was 
lired by th^ centinel above ftairs, to alarm thegar- 
rifpn and the town-rr-he could not tell whether to 
believe that report or not — ^he heard it from per- 
fons, of whom he could not tell, whether they 
were indifferent to the event or not-^^circumftances 
might alter men's difpofitions — ^He was obliged to 
Mr. Bloflett for putting him in mind of one cir-p 
cumftance — there was a bayonet on the end of the 
mulket^ and he felt the effed: of it— K)ne of his 
teeth was ftruck out by a ftroke from it— another 
of them was broken, and he believed its being 
broken, hindered the bayonet from going down his 
throat — he could not tell whether it was difcharg-» 
ed or not — he believed it was — it would have been 
fortunate for him if the candle had been put out 
fooner, for they might have hurt themfelvcs ; he 
* cpuld not afcertain the number who had come into 
the room, but it was crouded near where he flood ; 
the party was in motion about him, and very 
adive ; he could not fay whether feveral perfons 
during the affray, paffed between him afid the can* 
die — ^they did not come into the prifon to hurt 
each other, they came there to hurt him — he dared 
|ofay, they did not co|ne to hurt each other, for 

if 



( 38 ) 

if they had that intention, they could find each 
DCher out of doors ; John Gallagher held him — Me 
ran no hazard by doing fo, unlefs in the confufion. 
The witnefi had been robbed before he got into prifon 
of hia fhoe-buckles ; he hadmthing of value about bin^ 
hut two guineas y which happened to be in his fob : be 
bad no watch or ring, but that which was broken ; 
he recolleds being robbed when he was taken at 
Turlogh ; the two guineas in his fob were fafe.^ 
When he was robbed at Turlogh, his purfe might 
have contained mor© than 25 guineas; but he had 
no purfe in the prifon, nor any watch* 

Second Wilnefs^ Mr. Patrick Clarke, examined by 
Mr. Paterfon. 

He is Sub-lhcriff of the county of Mayo — ^he 
was in hig gaol on the night of the 21ft of Febru^ 
ary about eleven o'clock ; he recoUedled that fome 
perfons had forced into the gaol, and had com- 
mitted violence firft upon himfelf, and afterwards 
on Mr. Fitzgerald ; the witnefs found Mr. Fitz-r 
gerald, when he went into his apartment, wound- 
ed and very ill treated. — he could not take upon 
him to namie any of the perfons who broke in — . 
he did not know any of the prifoners to be any 
part of the party — he was pulled down^^he made? 
a violent outcry, and called out murder ; he was 
allifted by Mr. Ellifon, who brought a guard-^he 
was coming out of Mr. Fitzgerald's apartment 
when he was feized j the candle was infiantly put out $ 
oiie of the fliots, he believed, was fired at him* 
felf— it was impoflible for him to tell who had 
fired the Ihot — it was fired at fome diftance^^ and 
tfk the dark« 
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He was mfs examined by Mr. Browne. 

He faw Charles Higglns upon that night; he 
had taken him with him to the gaol, ^s a friend 

and witnefs to' his indenting the new gaoler. 

Qharles Higgins was with him whea he wa$ at- 
tacked ; he, Hi^ins, had no weapon^ and he be- 
lieved that he could have no weapon without the 
witnefs's knowledge. 

The Court here took up the witnefs. He for 
fome time did not know what became of Charles. 
Hi^ins ; indeed for fome time he did not knpw 
what became of himfelf — hefuppofes he made the 
beft of his efcape. 

Here the Court examined Mr. Fitzgerald, ^gBiin ; 
he recollefted that Cl^ke, the Sub-fherifF, and 
Charles Higgins were in his room that i?ight pre-^ 
vious to the outrage. 

Third witnefs, Robert McBeth, examined, by 
Mr. Daly/ * 

He was centinel in the prifon of Caftlebar, on 
the 2 1 ft of February — he was fixed at feven o'clockj, 
and ftaid till between ten aod eleven. A little after 
ten, or between ten and eleven, a parcel of men 
rulhed into the prifon — the firft man ruftied up 
furioufly at Mr. Fitzgerald ; the, witnefs afked him 
was he going to murder the man, he then re- 
ceived a ftroke from behind, which knocked him. 
upon a chair, fo foon as he began to recover him- 
felf, hq perceived feveral ihots fired, fhot after 
fhot, and on firing the fhots the candle was ex- 
tingui(he4 ; he could cjefcribe the perfon who firft 
forced in, but he did not know him — he was a tall 

man 
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man^ taller rfian the witnefs ; . he wore white 
clothes; he could not diftinguifh any perfon in 
the dock -who was concerned in abufing Mr. Fitz- 
gerald. The candle was immediately put out^ and the^ 
affray lafted for four or five minutes. 

> 
The fourth witnefs, Geoige Daniel, Efq ; examined 
by ^r. Attorney General. 

He knows the prifoners — he lent Mr. Luke Hig- 
gins a cafe of piftols on the morning of the 21ft 
of February — ^he found one of them in the gaol of 
Caftlebar between the hours of 9 and 10 on the 
night of that day after the affault on Mr. Fitzgerald 
— ^he found the piftol in the centinel's hand, he 
believed in McBeth's. 

• Here McBeth was called again and proved that 
he found the piftol, which he had given to Mr. 
Efeniel, on the floor of Mr. Fitzgerald's apartment 
in the prifon. 

Mr. Daniel was crofs examined by Mr. James 
D'Arcy. 

He could not tell for what purpofe the piftols were 
borrowed by Mr. Higgins; they were borrowed 
the day that the inhabitants went to Turlogh — he 
faw Mr. Higgins on horfeback there — he belived 
they might have been borrowed for the purpofe of 
going .with the other gentlemen to apprehend 
whoever committed the outrage — he found the pif- 
tol charged the next morning after he had gotten it 
from McBeth, and it had never been out of his 
cuftody — he was hurt at finding his piftol in Mr. 
Fitzgerald's apartment — on the third time offend- 
ing for his piftols, the other piftol was reftored— 

the 
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the firft and fecond time of his feridifag, the met- 
fcnger informed him that Mr. Higgins was out of 
town. — When he met Mr. Higgins, he informed 
the witnefs that the piftols had been taken out 
without his knowledge. 

On a queftion being put to him by the Court on 
the fu^eftion of Mr. U. Burke ; he anfwered, that 
he found no body in the gaol, but Mr. Fitzgerald 
in the way which had been defcribed, and a woman 
fupporting him ; nor did he fee any perfon com- 
ing out of the gaol. 

The fifth witnefs, the Honourable George Pomeroy, 
examiued by Mr. O^Hara. 

He went to the gaol on Tuefday the 21ft of 
February, after the outrage-— He faw no perfon 
coming out of the gaol, nor at or near the gaol. 

The fixtb witnefs, Pomeroy D'Arcy, Efq; exa^ 
mined by Mr. Daly. 

He knew the gentlemen at the bar— all he knew 
of the attack on Mr. Fitzgerald was, that on the 
night of that affair, he had fpent the evening 
abroad; at about 10 o'clock he met Mr. John 
Gallagher, Mr. Edward Martin, and a third per- 
fon whom he did not know — there was no conver- 
fation betweei^ him and Mr. Gallagher — ^he met 
them at the end of the feflion-houfe — Mr. Gal- 
lagher had no arms — he thought Mr. Edward 
Martin had a gun in his hands — ^there were no ap- 
plications made to him to conceal what had pafled 
that night. 

Here the profecution was clofed, and before 

the prifoners were called upon their defence, Mr. 

Fitzgerald was again called on by the Court. — 

He had, he (aid^ already mentioned that he had no 

F other 
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other mcKiey in his pocket biit the two guineas — 
he had been rifled before he had left his own 
place. 

The prifoniers were then called upon to make 
their defence, and they accordingly called their 

FirJ witnefs^ John Burke, v:ho was examined by 
Mr. Bloflet. 

As he fpoke only the Irifh language, Mr. Peter 
Smith, one of the afliftants to tht? Clerk of the 
Crown, was fworn to make true interpretation. 

He lived with Andrew Gallagher laft February. 
His maftcrha? a houfe in town, and company dined 
with his mafter at his houfe on the day that; Mr. 
Fitzgerald was hurt — the company was Thomas 
Gibbons, James Reid, and John Gallaghar, his 
mailer's -brother, the corosier — ^he knew Dodtor 
James Martin — he lived in that town — he lodged 
in Andrew Gallagher's houfe — he recoUeded fee^ 
ing Pat. Clarke that night — ^he came to his matter's 
houfe and enquired' there for Charles Higgins; 
the door was fhut when he came; the witnefs 
opened it and let him in — Clarke did not tell him 
what he wanted with him — ^the witnefs told him 
that Higgins was above ftairs in Dodor Martin's 
room, with the Do6bor and Jack Gallagher — this- 
was about ten o'clock at night — the laft of the 
people who had dined with his mafter went ofF.-.- 
Dodtor Martin and Higgins did not go — Clarke 
went up, and when he went up, went into Dodor 
Martin's room — ^Mr. Clarke and Charles Higgins 
went out together; Andrew GaUs^her wa« then 
afleep in his bed — ^he faw Dodlor Martin and John 
Gallagher go into Gallagher's room ; Andrew 
Gallagher was much fadgued when Pat. Clarke 

. came 
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came— * John Gallagher was in Doftor Martin's 
room; they after went into Andrew <3allagher'6 
room.— -He knew William Melvin ; he faw hira 
that night ; he called for his mafter-^the witnefe 
told him his matter was in the witnefs's mafter's 
room with Dodlor Martin ; John Gallagher came 
and defired William Melvin to wait for him and 
he would be with him juft now — ^the witnefs heard 
a noife in the ftreet, and weiit to enquire what 
the noife was ; he heard a cry of murder, and wa« 
told it was George Fitzgerald had efcaped out of the 
gaol ; the witnefs returned to his matter's rctom, and 
told Do<9:or Martin, John Gallagher, and his maf- 
ter what he had heard, and that was, that there was 
murder about the town, for George Fitzgerald had 
made his efcape — Dodor Martin and John Gal- 
lagher went out and Melvin went with them — 
he heard no (hots when he left his matter's houfe — 
he and Melvin thought it a fight, and went to fee 
what the matter was — at that time there was a 
great croud about the gaol. 

He was ctofs emmined by the Attorney General. 

Andrew Gallagher has no other fervant in the 
hcHife but the witnefs:— He has no apprentice — - 
the witnefs is Andrew Gallagher's only fervant — 
his matter, Andrew Gallagher's houfe is next door 
to Moran's the gaoler— he heard a Aoife, but no 
Ihots — ^there was a riot about the gaol when he 
went out— Charles Higgins was not with hisr 
matter. 

Second "witnefs in the Defence^ William Melvin, e^^a^ 
mined hy Mr. Browne, 

He was fervant to Mr. John Gallaghcr~hc was 

ftnt on the night of February 21 ft^ to Andrew 

F 2 Gallagher's 
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Gallagher's houfc for his matter, by his maftcr't 
fifter — he was to fay a gentleman wanted him — 
His mafter came out to him there, and bid him 
wait — ^foon after his mafter came to him, the 
witncfs heard a noife in the ftreet— the witnefs 
went to the door, and John Burke (Mr; Andrew 
Gallagher's fervant) went out and returned with 
news that Fitzgerald had efcaped.-^— The witnefs 
and John Burke went to Mr^ Andrew Gallagher's 
bed-chamber — ^they found Andrew Gallagher there 
— he was ill in bed — his mafter (John Gallagher) 
and Dodlor Martin were in the room-r-Etodoi- 
Martin and John Gallagher went out together; 
the witnefs and John Gallagher went on to the 
gaol, where Fitzgerald's wounds were then dref- 
fing by Dodor Lindfay. 

He was crofs examined by Mr. O'Hara. 

His mafter or he, did not fpeak to any'perfon 
on their road home. 

Here Pomeroy D'Archy, Efq ,- was called again ^ and 
examined by the Court. 

He did not fpeak to Mr. Gallagher when he faw 
him the night of the outrage. — The outrage was 
committed before he had met him and the other 
men. 

^bird witnefs in the Defence^ George Smyth, exa^ 
amvied by Mr. D'Arcy. 

On the night of the affray in the gaol, he went 
with Mr. Luke Hi^ins to Mr. Thompfon's — he is 
an outfide fervant to Mr. Luke Higgins — Dodtor 
Swaile,' John Nohn, Dddtor Martin, and Charles 
Higgins, had dined with his mafter that day — his 

mafter 
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mafter lives in the houfe withDodlorBoyde-^The 
company broke up between nine and ten — Mr. 
Luke Higgins delayed for half an hour, until he 
put up the remnants of all the liquors which had 
been laid out for dinner. Mn Luke Higgins called 
for John his fervant, and was anfweredthat John 
was gone to the liable ; he then ordered the witnefs 
to get a lanthorn, and light him up ftreet— the wit- 
neS did fo, and lighted him up to Mr. Thompfon's 
r— »Mr. Higgins went in there, and defired the 
witnefs to wait— -Thady Corcoran came to Mr. 
Thompfon's, and afked for Mr. Higgins — ^the wit- 
nefs fent in for his mafter by one of Mr. Thomp- 
fon's fervants — when he came out, Corcoran told 
him, that Mr. Fitzgerald was making his efcape ; 
that there was a great riot and firing m the gaol — 
Mr. Higgins then faid to Corcoran, that he, Hig- 
gins, could not help that- — ^that was no place for 
Corcoran to be in, and defired him to go home ; 
his mafter went home from Thompfon's, and did 
not go near the gaoU 

He was crqfs examined by Mr. Paterfon. 

His m^^fter would not let the witnefs make up his 
horfes — the horfes were always in town, and the 
witnefs never made them up — Thady Corcoran is 
one of Mr. Higgin's tanners ; he fent in by a fer- 
vant for his mafter at Mr. Thompfon's, and did 
not go in himfelf ; Mr. Thompfon's houfe is oppo- 
fite to Mrs. Petche's, and is oppofite to the gaol«— 
it is at the corner of the lane leading to the caftlc ; 
there was no alarm in the place where the witnefs 
was, until Corcoran came — ^if there were any, the 
witnefs himfelf muft have heard it — Dodtor Mar- 
tin, Charles Higgins, Dodor Swayle, and Mr. 
John Nolan, had dined with his mafter— Mr. Char- 
les Higgins did not fup at Mr. Thoxnplbn's as he 

be- 
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befievcs, Moran's houfe is tht only houfe be- 
tween Andrew Gallagher's houfe and the court 
houfe — ^the gaol is under the court houfe ; he heard 
ho riot when he was going home. 

pourib Witnejs in the Defence^ Thady Corcoran^ 
examined by Mr. Bloffet.' 

The witnefs is a tanner — he tans for Mr. Luke 
Higgins ; he did fo on the 21ft of February laft — - 
he knew the laft witnefs, George Smyth, who is 
^ fervant to Mr. Luke Higgins— he faw Mr. Luke 
Higgins and Smyth going to Mr. Thompfon's, 
on the night of the riot in the gaol — the night was 
very dark, but he faw them very plainly, for his 
mafter had George Smyth with him, and Smyth 
carried a lanthorn — after his mafter went into 
• Thompfon's, he heard a noife in the gaol, and fc^ 
vera! ftiots firing; the witnefs was in John Barret's 
houfe, in the lane where the gaol is — John Bar- 
ret's houfe is foment the gaol-r^when he heard it, 
he went to Mr. Thompfon's to let Mr. Higgins 
know, that the report in town was, that Mr. Fitz- 
gerald was making his efcape — the reafon why he 
went .to tell hisraafter of this report was, becaufe 
his mafter was a friend to Mr. McDonnell — he 
faw his nufter at Mr. Thompfon's, but he firft faw 
Georee Smyth — he told his mafter that he fup- 
pofed Mr. Fitzgerald was trying to make his efcape, 
and his mafter faid he could not help it, if he 
did make his efcape—- he bid the witnefs to go 
home ; and the reafon why he bid him go Irome^ 
was that he might be early at his work. 

Here be was erofs examined hy Mr. Daly, 

His work is ufually done at about fevcn o'clock 1 
he generally gocii to bed at eleven ^ he was up 

that 
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that night at eleven — He never tried what tiihe 
would ferve him for fleep, but he believed that 
he could do with an hour's fleep, if it were ne- 

ceflary. George Smyth is an out fervant to M n 

Higgins— rhe is his fteward — ^he attends his houfe 
and gardens, and fome times takes care of his 
horfes; the witnefs would venture on his oath to 
declare that George Smyth, did not take care of 
his matter's horfes every day — his mailer has very 
good horfes, that he would not truft to his care. 
He believes Mr. Thompfon to be in town. 

Ame Chambers was then called on behalf of 
Daniel Clarke, but not rememberinjg the night 
of the riot, was not examined. 

The G?«r/ called upon Mr. Filzgerald again^ 
who declared that on the day after the riot, he was 
not perfedt mafter of himfelf — he did not recoi- 
led: whether he at that time charged any perfon 
with being concerned in the affray, but remem- 
bered a converfation, in which Clarke's name was 
mentioned. In his fecond information he charged 
more than fix perfons ; he in them charged the 
four prifoners at the bar, Edward Martin, Andrew 
Gallagher, and others. 

The Court then called upon the Hon. John 
Browne,^ the magiftrate who took the firft infor- 
mations ; who was fworn to give evidence to his 
fellpw jurors. 

He went to take the information of Mr. Fitz- 
gerald, at the rcqueft of Mr. Ellifon, on the next 
morning after the outrage, at about twelve or one 
o'clock — he underftood Mr. Fitzgerald had fent 
for him— — 4ie (Mr. Fitzgerald) ^s in his bed — ► 
he took his examination from ms own mouth,' 

word 
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word for word, in th^ prefence of Mr. Ellifon'^* 
Mn Fitzgerald told him, that Dodor Martin and 
Daniel Clarke were the only two he knew ; oil ac- 
count of Mr. Fitzgerald's being ill, and fuppofing 
he might be weak in his underftanding, the wit- 
nefs crofs examined him, and from the very 
pertinent anfwers he received, was convinced 
that Mr. Fitzgerald was fully mafter of him- 
felf — He faid that Clarke was a Wheel-wright or 
a Coacb^maker, of a verytanuny cmnplexion^ very like 
an Eafi-'Indian Black. Y\€ never faw any man more 
perfedUy coUedled than Mr. Fitzgerald was at that 
time— he had doubtlefs fufFered a good deal from 
his wounds, but from his condud: and recolledtion, 
the witnefs did not think him to be as bad as he 
pretended to be. 

[Here the witnefs was fhewn the information.] 

That was the information he took ; the whole of 
• it his own hand writing. 

Here the Clerk of the Crown, by order of the 
Court, read the information as follows : 

County of Mayo, ) An Information fworn before 
to wit. > the Honourable John Browne, 

, — 3 on Wednefday the 2 2d day of 

February, 1786, figned George Robert Fitzgerald, 
his mark. 

THIS Informant being duly fworn on the Holy 
Evangelifts, faith, that laft night, the 21 ft of Feb- 
ruary, as Informant was fitting in his room in the 
gaol of Caftlebar, Jome people fired feveral Jhots^ 
through the door of /did room, and then broke the 
door open, when James Martin, Efq ; one Clarke^ 
a Wheel- Wright or Carpenter, who Informant be- 
lieves is called Daniel Clarke, came into the room 

with 
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WitH feveral other perforis, who sittacted tnfoN 
hiant with piftols and a fword, and therewith' 
wounded Informant inxfeveralr parts of his bof'lV 
and head, to the immment danger of Informant's 
life. . ; 

Mr. Browne requefted the Court to afk Mr. 
EUifon if he did not read that examination thr^ 
or four times to Mr, Fitzgerald. 

Tlie Court then called uoon the Reverend Thomas 
}£llifon. Clerk, who being fworn, faid, , 

He was prefent when Mr. Browne recived Mr. 
Fitzgerald's information — Mr. Fitzgerald particu- 
larly charged Doftot Martin and Clarke, only, by 
ftame — he was alked if they were the only per- 
fons he knew— his anfwer was, he knew none 
others. He was very weak and low in body, but 
perfeAly matter of his fenfes. The examinations 
were read more than once to him, Mr. Fitzgerald. 

Here Mr. Browne, fuggefted to the Court to a/k 
Mr. EUifon, if he recoUe6led that when Brecknock 
wanted to fuggeft fomething to Mr. Fitzgerald, 
that he read the examination once again to Mr. 
Fitzgerald, and woi^ld not permit him to fwear 
thereto until he heard them read again. 

Mr. EUifon did recoUeft it — in about a month 
after the fwearing the firft examinations ; he could 
not however be exad as to the time ; he took ano- 
ther information by the defire of Mr. Fitzgerald, 
in which he charged Dr. Martin, Andrew Gal- 
lagher, John Gallagher, Luke Higgins, Charles 
Higgins, and Edward Martin, with others, with 
the oiFence of attacking him in the gaol.— — He 
aiked Mr. Fitzgerald why he had not before made 
any charge upon them ; his anfwer was, that h^ 
was not at that time fufiiciently coUpiJled to know 
them alii 
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The information was here produced to the wit-? 
»efe~The nanje Thomas Ellifon, fubfcribcd there- 
to» was hb hand-writings it was the informatioo 
which he took from Mr* Fitzgerald. 

The Court then direfted the Clerk of the Crown 
to read that information aHb^ which he did/ as 
Ibllows : 

County of Mayo,') An Information fworn before 
to wit. > the Reverend Thomas EUifon, 

.. , — > .1 .3 6ti the t^th day of March, 

1786, flgned George Kobert Fitzgerald. 

THIS Informant beingduly examined and fworn 
on the Holy Evangelifis, faith, That onTuefday 
the ziftday of February iaft, John Gallagher, pnfe 
of the coroners of fald county, accompanied by a 
great number of perfons, came to Examinant's houfe 
ac Turlogh aforefaid, and after committing great 
violence, robberies, and outrage in and about faid 
hotiife, fiiid Gallagher made a prifoher of this Exa* 
ikiinant on an execution or executions, writ or writs,; 
fer.debt, and brought Examinant in clofe cui^od/ 
10 thd town of Caftlebar, and lodged him in his 
Majefty's gaol of {aid towh — ^That about the hoar 
of eleven o'clock on the night of faid day the fol- 
lewing perfons, vizi John Gallagher, one erf the 
coroners of this county, Andrew Gallagher of the 
town of Caftlebar, apothecary j Edmond Martin 
of Caftlebar, Jame^ Martin^ M. D. of the town <rf 
Caftlebar 5 Charles Higgins of Weftport iA faid 
county ) Luke Higgins of Caftlebar, farmer; dnd 
fame other perfons unknown ; with premeditated 
and intended malice, wantonly, nmlicioufly, and 
felonioufly entered the apartment of faid gaol where 
Examinant then was ; all armed with a gun, piftols, 
%ords, and other oifenfive weapons, and violently 
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attacked Enimnant, fired the faidguD, whicb #aft 
loaded with powder and leaden buUets^ at £xanii* 
nant^ and alb fired (everal piftol-fhots at £xaiiii« 
oant, and wounded him in many parts of his head 
and bodv;«-"Th2|t iaid feveral perfons treated Exa-* 
9iinant m fo barbarous a manner that his life wad 
defpaired of.**-And faith, that from the many and 
defperate wounds he then and there received,, that 
Ezaminant has remaisied in a kngmfhing ftate, at-« 
tenfad by phyficians and furgeons ever fihce. > ■ ■ i 
That by means of fuch abufe and languifliing ftate^ 
occafioncd thereby, £zaminant was unable to gcvtf 
in Mb his examination fooner than the prefent 
ttme.-^And faith, h^ is well coqvinced, if faid fe« 
vera! peifons had not inteotionally put out the light 
or fights then in. faid apartment, and had not takeA 
fat granted that £xaminant was dead, they would 
have continued their fiaid violence aud abufe until 
they would have afhiaUy put Examinant to death.---^ 
That whQn he came^tp his lenfes, and was able to 
examine his pockets, he found that faid feveral 
perfons had sobbed him of twenty-five guineas and 
upwards in caih, together with his watch and feals, 
which Examinant is convinced faid feveral perfons, 
er fbme one of them^ ib feloniouily floie and cas^ 
ried aw&ty when they left Examinant for dead, in 
manner a&refaid. 

Here the Lord Oiief Saron charged the Turv, 
and faid, that they muft difmifs Daniel Clarke 
frcrni their attention $ for though Mr. Fitzgerald 
had with great accuracy once defcribed him to Mr. 
Browne, yet this day when on the table, though he 
was, as the Jury obferved, perfedly coUe6led and 
thoroughly in poiTeffion of his faculdes, he made 
ao charge agalnft, nor could he remember him at 
alL He tl^ughc it his du^ to dafis the bw as k 
G 2 fioody 
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fiood, as to the offence : At common law it was 
no more than a high mifdemeanor, but by a lata 
^& of parliament the leglflature had made it a ca- 
pital offence ; but in order to fuftaiji the charge 
laid in the indi6tment, theihootingmuft have been 
fuch, that if it had taken effect the homicide, 
^ which was the confequence thereof, would be mur- 
der ; and there could not be a doubt that if a ho- 
micide had taken efFe6l in this cafe, that it would 
have been a murder ; if Mr. Fitzgerald's teftimony 
yveie to obtain credit, and that teftimony being 
credited, the intention to. commit a murder was 
clear. The only fa6t then to be inquired into, to 
him feemed to be, who had perpetrated the faft. 
For that purpofe he fliould ftate all the evidence, 
and after having done fo, make a few obfervations 
upon it, not at all intending to invade the province 
. of the Jury as to inquiring into all the matters of 
fz&. He then very fully went into all the evi- 
dence, and after concluding it, obferved, that the 
examinations, of Mr. Fitzgerald; an'd his teftimony 
on the table, differed materially as to two circum- 
^ances — the fhots previous to the entering the 
gaol, and the robbery on hisperfon of 25 guineas. 
Xhis.laft fad he charges in his information, whereas 
he had now given evidence on the table that he had 
only two guineas in his fob, which remained after 
the outrage ; and a moft barbarous outrage it was, 
let it be perpetrated by whom it might ; and he 
had to lament the melancholy ftate of a county j 
where a man, though in the cuftody of the law, 
.was not protected from the moft favage attacks of 
inhuman affaflins. There can be no doubt in the 
mind. of any man if a homicide had taken place, 
that that homicide would have been murder, and he 
.was free to confefs, that he would have had lefs 
.doubt as to the cafe of tke prifonexs if they had 
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fet tip DO defence at all, but tefted on the ilateof 

the cafe on behalf of the Crown, and made lis 
weaknefs theif ftrength. What was the dtfence? 
Jh yf//if— Certain it i$, that this is the beft kind 
<3f defence when it is refpeiSably fupported— bi^ 
when the nature of the teftimony given upon this 
©ccafion, and the perlons by whom it was given, 
are . coniidered, great doubts muft arife. John 
Gallagher and Edward Martin were feen together 
by Mr, D'Arcy, at the comer of the prifon — ^Mr. 
Daniel found, his piftolinthe prifon, and how were 
thefe circumftances accounted for 5 the one by a - 
common fervant of Mr. Gallagher's, and the other 
remained unaccounted for at tliat hour— But fiill 
greater doubts muft be excited from the compari- 
fon of the e^^aminations with the teftimony givcm 
on the table. "'Mr. Browne had told the Jury, that 
Mr. Fitzgerald had been perfectly collefted when 
he gave his firft examination, and Mr. EUifon 
had told them, that it was a month after when he . 
gave the fecond j in the firft information he 
charged only two, and knew no more; in the fe- 
cond he charged fix ; in that fecond he charged 
a robbery ; on the table he denied being robbed— 
If then the Jury thought, that in the firft infor-* 
mation he erred, merely becaufe he was not Ef- 
ficiently collefled, and did not believe, the alibi 
fet up by the prifoners, they myft convi<Sl them 5 
but, if on the contrary, they did not believe the 
teftimony of Mr. Fitzgerald, they ought to ac- 
quit them — and if they entertained any doubts—* 
he did not mean light or capricious doubts, but 
thefe doubts which may be entertained by a pru- 
dent, difcreet, and fteady man, they ought to; 
incline to the fide of mercy ; and if they thought 
them guilty of the aflault, yet not with an intent 
40 murder, they ought to acquit them of the ca- 
pital 
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fiial ofisacet atid find them gmhjr 05 tke etliet 

ip4i<£laiei»t only. 

The Jury withdrew for a quarter o^ an hottr, 
and then returned with a verdi^, ac(]^uittingaU the 
firifoners in both numbers^ 

A bud wpreifioo of ]6y hairing talcen place 00 
t)»^ TerdiA'$ being fbuod, the Ghief Baron fpoke 
with great i^efentvient againft the i&deceney of 
ftch a conduct and ordered the Sheriff to take any 
ftnfhn imo cuftody» who ihould again prefume ta 
aft in fuch a manner. 

The Court jthea adjourned to eight o'clock tte 
next morning* 

Cewf^lfor the Projccutioju 

Mn Attorney General, 
James O^Hara, > 

Fiancis Patterfon, and V £fqr«» 
§:• George Daly^ } 

Ag^t, M# Kemmts^ the Crown So£citor» 

CmmJH^in the Defeme^ 

^bnBIoifet, ) 

George |ofipph Eiowe, >* £fq^ 
James D'Arcy^ } 

Agents Mr. Henry Burke. 



The 



< 6$ ) 

The Trial of Giorge Robert FiizgeraH^ 

. E% - 

The Clerk of the Crown called <Hrer tii6 Omid 
Pannel of the county, and afterwards called the 
defaulters on a fine, of 50I. One hundred aad 
twenty having appeared^ the prifi>ners were 
defired to look to their challenges ; and ik& Attor^ 
n^ General having afked if Mr. Fitzgerald and 
fat. Brecknock Would join in their challenges wkh 
the feveral other prifoners; Mr. Burke, of comn 
fel for Mr- Fitzgerald, faid that they would not; 
The Attorney General then direAed the Clerk of 
the Crown to give Mr. Fitzgerald andMr« Breck- 
nock in charge in number two, and then aJked If 
Mr. Fitzgerakl and Mr. Brecknock would join in 
their challenges as to that number; and Mr, Owea 
of their counfel, having aniwered they would aor^ 
Mr. Attorney General then aiked, it they would 
confent to have their peremptory challenges put 
by ; and that propofal being alfo declined, he di^ 
rented the Clerk of the Crown to give Mr. Fitz- 
gerald only in charge. 

Mr. Galbeck obferved, it was odd to try Mr* 
Fitzgerald fot procuring a murder^ before they 
fubitantiated any murder. 

Mr. Atorruy General obferved, that he would be 
better mafter of the fubjeft when he heard the 
indidlment read. 

Mr. Burke applied to the Court to permit the 
other prifoners to remain in the dock, as Mr. 
Fitzgerald apprehended they could give him mate- 
rial aififtance. 

The Court having (hewed a difpofition to refiife 
the motion, Mr. Owen fuggefted that Mr. Breck- 
nock only was changed in the prefent indiftment, 

and 
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and tliefefore, it being a <liftm<a: fa6^, they might 
be jperiDitted to Hay, and Brecknock only t^- 
maaded. 

. The CJourt refufed the motion, and the gaol was 
icsiafKied» 

The jR^wIng perfons were then fworn of the 
Petit Jury* 

Thomas Lindfay, of Hollymount, Efqj 
Smith Steely of Foxford, Efq; 
James Lynch, of Cullen, Efq; 
John Moore, of Ballintaffy, Efqj 
James Gildea, junior, of Crofslough, Efqs 
John Joyce, of Oxford, Efq; 
. "William Oufley, of Rulhbrook; Efq; 
Thonaas Ormlby, of Ballinamore, Efq;. 
Jofeph Lambert, of Togher, Efq; 
Wmiam Ellifon, of Tallihoe, Efq; 
Chriftopher Baynes, of Lakeland, Elqi 
James Miller, of Weftport, Efq^ 

Twelve were put by as being on the Grand Jury, 
three were put by as being of the name of Mc*- 
Donnell, and twelve were put by for the Crown ; 
tjiefe laft were all put at the defire of the Attorney 
General;, fij^teen were peremptorily challenged by 
Mr* Fitzgerald, and one for caufe of having de« 
blared an opinion. 

The yttorney General informed the Court, that' 
Gfts of the witnefTes had been mutually furniihed 
to the agents, and he therefore moved, that all the 
witneffes' Ihould be removed out of each otherjf 
liearing ; and that they fliould be informed that 
no witiiefs would be examinej.who remained, in 
court. 

Thp Court ruled accordingly. 

WhUe 
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' \^-WhiIe the Jury wefefwearing, Mr. ^anley afkedi 
the Attorney General, upon which till of ii^diiV- 
ment he intended to proceed firft. 
^ .He anfwered, Upon the bill againft mt\ Fitzr 
gerald for procuring the murder of Mr. Mc. Dpn- 
nell and Mr. Hipfon. 

. Mr. Sternly anfwered, I would objcdt to that 
mode of proceeding. 

The Attorney General anfwered, v^ry well, it 
will be time enough to do that when you hear the 

bill of indi<5lment read. 

• ■ ... , . J 

George Robert Fitzgerald was then given m 
charge to the. Jury by the Clerk of the. Crown^ 
who read a note of the indl^lment from the crowa 
book to the following purport : 

In number two, you, George Robert Fitzgerald, 
late of Rockfield, Efq; ftand iadifted, for that 
you, with another, not having the fear of God be*- 
Ibre your e)res, but being moyed and feduced bjr 
the inftigacioa of.the devil, on the 2.1ft of Febru- 
ary, in th^ twenty -fixth year of the reign of our 
iSbvereign Lord George, the Third, now King of 
Great Britain, France and Ireland, and fo forth, at 
kockfield aforefaid, of your malice prepenfed, 
wilfully, traitoroufly and felonioufly did provoke, ftir 
up, and Procure Andrew Creagh, otherwife Craig, 
James Foy, otherwifeSladeen, Humphry George^ 
William Kelly, John Fulton, William Fulton, 
David Simpfon, otherwife Saltry, Archibald New* 
ing, Michael Bruen, John Chapman, John Rehan- 
ny, John Burney, William Robinfon, John Cox^^ 
Philip Cox, James Mafterfon and Patrick Doming, 
otherwife Downey, and diversother perfons, at pre- 
fent unknown, toy?^^ and murder one Patrick Ran- ^ 
dall Mc.Donnell^wbo was then and there a fubje^lof 

H oujc 



6ur (aid lord^^ ^^I^S* whkb faid Aftdrsw Crcogh^' 
bthervrife Craig, jfames Foy, othe^rwife Sladeeii^ 
ffumphry tjcorjg«, William Kelly^ John. Fylton, 
' Wiliiam Fulton, David Siaipfon, otherwife Saliry, 
Archibald Newing,Michael Bruen, John ChaMoan^ 
JohnBurney, William Robinfon, John.Gox, rhiUjji 
Cox, James Mafterfon, Patrick Doming, otnerwife 
Do'waey, aad divers "otti^r perfons^ at prefect tin- 
known, on the day aforefaid, in the year afei^tcE, 
with force and arm^, tp wt, at Kilnecarra,, in the 
bounty aforefaid, in and upon the faid Patrick Ran- 
datl Mc.Donnell, in the peace of Goi and our faijl 
lord the King, then and there heing^wilfuJiy, traitor^ 
tfl/ly mdfeimm^, and ^ftimrmal&cef^repenfed,, did 
paake an afla«iic, and certain guns of the value of 
^yse ibHHfigs eacfk, and ^very of the faid guns, be^ 
ing then and there : ohar^cKil with gunpowder a:nd 
I$8(defi buHeSs, \0hich iguns they the ^d Andrew 
Praagh, citherwife Oraig^ Ja»mes Foy, otberwife 
Si^deefi, Humphry George, WilUam Kelly ^ John 
Fulton; Wllfiam Fokon, 'David SimpCbn, other- 
ufife Paltry, Alohibald NewJng, Michael Bruen, 
Join. Chapman, John Rehanny, John Burney, 
ViMzm Robii\ibn, ^John ®ox, mlip Ce«, Jsines 
Mafterfon and Paftriclc Doirming, o^heiJwifeDowney, 
and divers other- perfonsi at> pr^lbn't u^klK>wn, - tn 
^heir right hands refpeiStively had and hold a-gainft 
a,nd upoa the faid Patrick Randall McDonnell, wil- 
fully, traitoroufly and felonioufly, and.of .thaic ma- 
lice jprepenied) did ihoot and difchargd;, alid ll^a 
faid Andrew. Creagh, other wife Ci^g, Jafiads F(y}r, 
atheiSwife Siadeen, Humphry Gftchrg^ Wi^lianfr 
Kelly, John Fulton,. Wittiam » Fub<>ii, D.avJ<4 
ISimpfon, otherwife Saltry^, Archibald Newing, 
Michael Bruen, John Chapman, J^hn Rehanny, 
JohQ Burncy, WilliamRobinfon, John CoSt, PJiili]^ 
Cox, JauQes Mafl»rfon and PatrickDorning, othar* 

wife 
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wi& Dbwtiejr, a^ dbrers otter .pto&maipit^ffht 
mkoowfi^ witli the leaden bullets afcureiaid, our of 
$1^ guns afbre^id, then and^re, by force of cb^ 
gMi^ppSiB^der af^reiaid; ibot aHod^ent forth as afore^ 
fy^ the aforefaid Patric]^ KaadaU Mc. DornieU^, 
wUMly^ tfakoirDti#}^ and felonioufly, and of their 
inalke pro(>eQfed9'aiid hy the aforefaid provocation^ 
Jarring Up 0Sidpro(^ureTnent, then aod there did ftrike/ 
p^soelrate^ and ^irouild, giving to the faid Patrick 
RalidaU Mc. Doonell, with the leaden bullets 
?fore£Bikly faas ^fore£aid {hot, difchargedv and fent 
forth OQ^ cff the gutis aforefaid, by the faid An- 
dfe^t Greagh, dtherwifb Craig, James. Foy^ other* 
wiie Skdeefl, Humphry Qeorg^, ViliUiam Kelly , 
John Fulton, WUliaiii Fuhon, David Siinpfo% 
^herwiCe Saltry, Archibald Newing, . Michael 
ftnaen, Jdha Chapman, John Rehanny, J^^^ 
Btroey,, WUBam Robiofony John Coip, Philip 
€asx, }ziBad9> Mafterfim and Patrick Doming, 
tfKtfaerwife^Dqwney, and dwets onher^ perions ii 
prefent uaknowvn, in and upon^ tiie &id bodtr of th^ 
laid Patrick Randall Mc. Donnell, feveraf mortal 
wounds, of the depth of four inches and of the 
lireirdtir of ka%# ati inch, akd of Whk^h mortal 
vwfah (he atfbiefatd Patrkk Randall Me. Donn€^)l 
then znd th^e inftantty died ; and the^ faid An* 
#fvvr Cneragb, oth^i^ife Craig, J^nesFpy, other** 
mk Slatleea, Hui0|phry George, Willkm Kelly^ 
J^hn Puitoff, WrlKam Fulton, David Simpfon, 
r^hetitnfs! Saltry, Archibald Newingy Mkhael 
9rtien, John Chapman, Johi^ RehaUny, John 
^nrney, WiHiam Rotnnfpn, John Cox, Philip 
QoXi James Mafterfon and Patrick Doming^ 
gtherwife Downey,, and divers other perfpns af 

geleht nnknown, the faid Patrick Randall Mc. 
^nAU theiek' aai^ there, m lAanner and fomn 
&i^ afoce£}|d. 
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afbrefaid, wilfidfy, traittn^oufly and fihiiouffy, and 
of their malace prcpenfod, didjke and murder y and 
the faid George Robert Fitzgerald and another; 
then and there, in manner and form afore&id,' wiU 
fidly^ traitor mjly and felordmjlyy aid (f their malice 
prepenfed^ did provoke, ^iriip and procure the faid 
Andrew Creagh, .otherwife Craig, James Foy, 
otherwife Sladeen, Humphry George, William 
Kelly, John Fulton, William Fulton, David Simp- 
fon, otherwife Saltry, Archibald Newing, Mi- 
chael Bruen, John Chapman, John Rebanny/ 
John Bumey, William Robinfon, John Cox, 
Philip Cox, James Mafterfbn and Patrick Dorn-" 
ing, otherwife Downey, and divers other perfoiis, 
at prefent to the jurors aforefaid unknown, to Jlee 
and murder, in manner and form aforefaid, the faid 
P^rick Randall Mc. Donnell, then and there be- 
ing a fubieft of our faid lord the King, within this 
land of Ireland, contrary to the peace of our feid' 
lord the Kiiig, his crown and dignity, and agamft^ 
the fornh of the ftatute in: that cafe made and pro*^ '. 
vided. - 

Ai]id, in number four, you ftaiid alfo indiiSied, 
that you with another, not having the feit of God^ 
before your eyes, but being moved and feduced by' 
the inftigatiori of the deviU on the 21ft of Febru- 
ary, m the twenty-fixth year of the reign of o^^ 
Sovereign Lord George the Third, now King of 
Great Britain, France and Ireland, and fo forth, at 
GurtnefuUa aforefaid, of their mah'ce prepenfed, ** 
did wilfully, traitoroufly and, feionioufly provoke^': 
fiir up and procure Anvirew Creagh,. otherwife C^aig; 
James Foy, otherwife Sladeeri,. Humphry George, 
William Kelly, John Fulton, William FuitottiV 
Pavid Simpfpn, otherwife Saltry, Archibald Newr 
ing, Mijshael Br^en, Jphs Chapman, John Rehan"-^ 



ny, John Burney, William Robihfon, John Coijf 
Philip Cox, James Mafterfon and Patrick Dornihg,: 
otherwife Downey, arid divers other perfons at 
prefent unknown, to Jlee and murder onie Charles 
Hipfon, who was then dnd there a fubjeft of out ' 
faid Lord the King ; which faid Andrew Creagj||t, 
otherwife Craig, James Foy, otherwife Sladeen^ 
Humphry George, William Kelly, John Fulton, 
William Fulton, David Simpfon, otherwife Saltry, 
Archibald Newing, Michael Bruen, John.Chap- 
iftan, John Burney, William Robinfon, John Cox, ' 
Philip Cox, James Mafterfon, Patrick Doming; 
otherwife Downey, and divers dther perfons at 
prefent unknown, on the day aforefaid, in the year 
aforefaid, \/ith force and arms^ to wit, atGurtnetuUa 
in the county aforefaid, in and upon the faid Char- , 
les Hipfon, in the peace of God, and our faid lord 
the King, then and there, being wilfully^ traitorou/fy 
•arid felmiouflyy and of their malice fnrepenfed, did 
make an aiTauh, and certain guns of the value of 
£ve fhiltings each^ and every of the faid guns be- 
ing then and there charged with gunpowder and 
leaden bullets, which guns they the iaid Andrew 
Creagh, otherwife Craig, James Foy, otherwife 
Sladeen, Humphry George, William Kelly, Johoi 
Fulton, William Fulton, David Simpfon, other- 
wife Saltry, Archibald Newing, Michael Bruen, 
John Chapman, John Rehanny, John Burney, 
William Robinfon, Tohh Cox, Philip Cox^ James 
Mafterfon and Patrick Doming, otherwife Downey, 
and divers other perfons at prefent unknown, in 
their right hands refpe6lively had and held againft, 
and upon the faid Charles Hipfon, wilfully, trait-> 
orouily, and feloniouily, and of their malice pre- 
p6nfed, did ihoot and difcharge ; and the faid 
'Andrew Creagh, otherwife Craig, James Foy, 
otherwife Sladeeh, Humphry Gedrge, Williarti 
Kelly, John Fulton,^ Wiinam Fultoa,. David 

Simpfon^ 
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Sm^S^, <rih»tsifiU Sakry, Arclitbatd Neirin{;jf 

Miciiael Bruen, John Chapman, John Rehan^y^, 

loba BuiBay, W41Uam Robi»fi;Mi» John Cox, 

j^hi&pCox» Janes MafterCm, and Patrick JDoming, 

gi;heiwiiib iSowney, and dlvecs otbeif peribos at 

pre^t itf^o^n, Vith the kadca b;)Uets zfose^ 

•UmI^ out of the guos aljtefald, then and th^re, by 

fytct ^f the gunpowcjuei aforefaid, ihot andfent 

£^(th ais afori:^id, the aC^refatd Chari^i^ Hipfon» 

wlUullyi traltoroi^y^andfeloqiouiay, and of their 

qialice pcepeniadi^afid by the %&>t^ia(i(i prwoeati* 

Ma fiirring: uf^ €md pracurtminfj then and there di4 

ilrik0f pmetrate ami woqndi giving to the iaid 

Clherh^ dipfoa, with the leaden buUtsts afpeefsiid^ 

ficM ^Sc'dSostizid ff^Qt, di£:hafgedt ai^d • ferlt fenrth 

out of the gunts afore£ud, by the ^id Andiievr 

Cf^ajgh^ otherwile Ccaig, Jame^ Foy, ocher^v^tih 

Sbdeea,; Humphiy Gecnrge^ William Kelly, 

Jojin FultoOi Wil^ana FulK)n, Dsivid Smpfeii, 

cfhtttw^^ S^try^ Aichibald NeMrijeig» MichaQi 

l^tvmHi John Chepmao,^ John Rebmny^ Jaim 

B^oey^. VVilKam Robi»fan, John Cox, FhiKp 

Cotx» Jaioe) Maftexiofi and Patrick I^oniiogl, 

dbef^Miie J>owney, and divtrs other pej^foo^ at 

ftfefent unknown,, in and upon ^ body of 

the iald Chatles Hxpfonr feveral mortal wou8Ki$» 

qi the depth of four i«iehes> and of the breadth 

of half 90 inch,< and of which mortal wounds 

the afocefaid Charl<^s Hipfon then and there 

inAantly died^ and the fald Andrew Creaghf 

otherwife Craig, James Foy, otherwife Sladeoij, 

Humphry George, WilUana. Kellvv . Joh» 

Fulibn, William FuUon,.. David Simpion, Qthei>- 

wiie Saltiry,. Archibald NewiAg, Micha^^l B«t^ 

eoi, John ChapiMn,. John Rehantxy,. JpHo fiui^ 

ney, WUIiam BLobinfon,. John Cox, PbiHp 

Goxi . Jamear^ Mafteribn aad Padrtrick Doming, 

otheirwifet Downey^ and -djiront other perfom it 

prefent 
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f)reikQt- lm1((ioifro» th^ . ioid Chttles Hipfiia^ 
{bea aad tii^e in tnaoncx and form afiitefaid^ 
wilfully^ traitomifly^ and feknioi^y,^ and of their 
malice ^efcnied^ did flee and murder^ and the £iid 
George K^beft Fitssgerald and aaother, dien aod 
.thereat uk iMhner and fonxi ^forefaid^ "u^iyid^s 
^aitofotify^ and felonioi^^ aad pf their maiiee fre^ 
fen/edf did proiH^ke, j^r up and froaere xh^ iaid 
tAndreiir Gma;gi^ otbei!wire Craig, Jamts Foy^ 
otherwife Siadwn, Htnapl»y George, WilUam 
Kelly, John Fiditoa, WiUiam Fuhoa« ^TidSi»pr 
iba, otherwtfe Saltry, Archibald Newi0g, MlcfaaRl 
JSriiea, John Chapman, John Kehahny, Jdm 
^urnfey, William RobiEcfon, John Oax,. Philip 
C^z, J^mes Maftecfon, and Patrick Docmng, 
Dtherwife Downey, and divers other perfbns at pve^i* 
ik^t to the jurors aforefaid . unknown^ ta Jke tmd 
murder^ in manner and form ^aforeiaki,' idie ftid 
Qhf3^\^ Mipfon, then iand there being a: fufajedt 
oC ouf &id lord the King, vrirhin thb land tof 
beiand, fcoacrai^ to th« peace of our faid tosd thd 
S^fig, hia crowa and dignity, and a^nft the.form 
lOf .the ftaftujte in that cafe made and ipcrarisded, 

Mr. Stanley objeAed to Mr. Fitzgerald's being 
tried Hpea that bill of indi<5):ment, until the perlbns 
ivho actually committed the h&, weare: fir^ cosh 
vi^ed. 

He admitted the rule of law, that in high treafon 
there are no acceflbries. All are principalis. That 
every mlfeince' of incitement, aid, or procurement^ 
which in the Cafe of felony will render a man ai| 
Wceflbry 'before the facii, in the cafe of high tr^a^ 
fon^ whether it be treafon by common law, or by 
ftatute, Will mafke him a principal in treafon. But 
yet that rul« muft be linderftood with thoft li- 
imtations, which' found fenfe and fub^ftantial jus- 
tice laquifesj'for though in the 'finaT e^d and 

iflue 
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Iflue of the profecudon, the procurer of a treafcii 
,inay be confidered as a principal, yet, in all the 
intermediate fteps towards his convidion', he ought, 
from a principal of natural juftice, to be confider- 
;ed merely in the nature of an acceffory, and en- 

j^ltled to the fame privileges and advantages. 

Every aft which in i!he cafe of felony will render 
la man an acceflfory before the h&, will in the caie 
of treafon make him a principalT-»ci»rf nothing Jhort 
tf fuck an aB will. — What circumftance therefore 
is neceifary to render a man an acceilbry before 
the faft in felony ? — clearly this above all others-^ 
that the felony charged upon the principal kqih been in 
fa& committed^ and committed by the principal ; for 
.which reafon the acceflbry cannot be tried till the 
truth of this fingle fa6l ihall have been legally ef* 
tabliihed, either by the convuftion or outlawry of 
the principal. 

The fame equitable rule is by parity of reafon to 
l)e extended to iall treafons of an accejforial deriva^ 
live jfiaturc. Lord Chief Juftice Hale, i vol. c. 
22. f. 233, 239. fpendeth an entire chapter on thi$ 
point, he entitles it, ** Concerning Principals and 
jiccejbries in High Jreafon" 

The C(nirt. Does my Lord Hale treat of any 
treafon undtr an exprefs a<Sl of parlianient ? 

Mr. Stanley did not imniediaiely- recblle<S^ : 

but though, in conformity to the general 

language of the law, he calleth every perfon^ 
who can any way be confidered an accomplice iii 
treafon, a principal in it -, yet, when he cometh to 
fpeak of. the courfe and order to be obferved ir| 
the profecution of the offenders, he confiders 
tbofe accomplices, whofe fuppofed guilt is con^ 
neAed with,, and arifeth out of the real guilt of 
another^ in the light of mere acceilaries, and enti^ 

• tied 
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ded to the fame privilege^ and advantages— 4ad if 
is kiddoyn in fo many words, 2 Hale, 2^3* J^ 
A. be indi<5ted for high treafon, and B. fox prvcure^ 
ing it, here it is true they are ail principals — Wc 
inafmuch as B. in cafe of felony, would havd beeo^ 
tut acceflary, and it is poffible that A. may be ao-» 
quitted of the fa<ft — R lliall not be tried for the 
procurement 'till A. be conyi^led. And it is alfa 
laid down by Mr, Tuftice Forfter, that in all th^ 
cafes of treafon within the ftatute of 25 Ed. 1\U 
the rule prevails, that the inciter or procurer can- 
not be tried until the a'flor or principal is convi<St- 
cd, except in the cafe of that branch of treafon 
which falleth within the claufe of compalling and 
imagining the defath of the King. In all other 
cafes whatfoever, either of procuring a perfon to 
commit treafon, or of harbouring or receiving z 
traitor after the i^,St of treafon committed, though 
the inciter or receiver are in the eye of the lavf 
principal traitors, yet thus much they partake of the 
nature of accejfaries^ that the indictment muft be 
fpecial m the frocwremoA and receipt^ and not of 
the principal treafon. If they are indifled by fe* 
vend indictments from the principal, they cannot 
be tried 'till the principal . is convi<5ted ; " if they 
are indifted in the fame ifidi6tment with the prin- 
cipal, the jury muft be charged to inquire firft of 
the principal offender, and if they find him guilty, 
then of the procurer or receiver v and if the prin- 
cipal be not guilty, then to aoquit both j for, fays 
Lord Hale, though in the eye of the law they are 
'all principals in treafon, yet (in truth) ht, theprih 
eurer, or receiver j is fo far' an acceiGTary, that he 
cannot be guilty if the principal be innocent. He 
'laid he admitted that, in the cafe of Lady Alice 
Lifle, 4th State Trial, 130, no regard was paid tp 
thi$ doi^rine ; and it was, without any foundation 
ia lawj pra^ifed quite otherwife > but hex; attaiAder 
I was 
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wa!5 afterwards rfeverfed in parliament, and the ^ 
tecUeSy among other hardfliips of her- cafe ■- ■ * 
That Ihe was, by an " irregular and undue profc-» 
^* cytion, indi6lea and|tried for harbouring and re* 
•* ceivitig John Hicks, a falfe traitof, though the 
•* faid ^Ww Hicks wns not at the time of the trial at^ 
•* tainted or conviSed of my Juch crime/' Mr. Juftic^ 
Forftet fays the fame equitable rule holds in tht 
cafe of a perfon indi<3ed for inciting or procuring 
a trcafon of any kind, whether the offence be 
tjreafon at comihon law, or by ftatute : and therefore, 
if Mr. Fitzgerald (hould be now put upon his trial; 
he could not help faying, in the words of the aA 
which reverfed the attainder of Lady Lifle, that 
George Robert Fitzgerald would be, by an irregular and 
undve prcfecution tried, for procwring and rncrting An^ 
drew Craig, and feveral others, to nturder Mr. Afr. 
VonneH, atthough neither the faid Andrew Craig^ nor 
itny of the other .principals, were, at the time if his trials 
ixmtiSled cf artf fiich crime. The rule he had laid 
down holds in all treafons, as well by common law 
as by ftatute 5 but it may be fajd that the ftat. of 10 
H. VII. t:. 21. (if it make murder high treafon, 
which he did not admit, quoad the offence, though 
it did ijz;^^ the punifliment) diftinguilhes this cafe 
from the other general cafes of treafon whicfc he 
liad put. 

The words of the aft are, " If any.perfosn of 
•** malice prepenfed, do flee or murder, or of thfe 
** faid malice provoke, or procure any other to ftee 
*^ or murder any of the King's fubjefts, he flxall 
"•^ be deemed a traitor, and attainted of ktghtrea'- 
*, fon." • 

It -appeared clearly, by this, aft of parliament*, 
that the offence of the procurer has a neceffarv 
connexion with, and dependance upon the guilt 
of the aftor,\and it is not Hke the cafe of high 
treafen in^compaiBng the death/of the Kiag,' for 

ia 
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bi that branch of treafoi^, if A. advifes B. (o htii 
the. King, the very advice is aa overt aft of higk 
trea£xi, and it is the only cafe in the law, where 
the will is taken for the ad^ — it is high treafon to 
ndvife another to kill the King, although the ad^ 
vice is never complied with. But will the At«- 
•torney General contend, that a perfon'can be found 
f^ltyofprocurcing a murder, unlefs a inurder was 
aftually committed in confequence of that pro* 
curement* He faid therefore that the procurer 
niever could be tried until that fail be eftablifhed^ 
not by furmife or loofe fugg^ftion, nor even by oral 
teftimony -, it muft be efiablifhed by the crnmHion 
of the , |>erfQn who conuntts the faft, if he is 
amefnabie tojuftice, or by outlawlai^ if he abfconds ; 
and no argument could be drawn from the fpecial 
penning of the aft of Hen, VII. which fays, if any 
:perfon Ihall murder, or procure another to murder, 
he ihail be deemed a traitor ; for it is a clear 
rub of law, which is to be found 2 Haw. 314^ 
and in Conyer*s cafe. Dyer 296, that wherever aii 
aAof parliament makes an ofience treafon or fe- 
k>ny, it incidentally aifumes all the qualities of 
treafon or felony at common law ; the iame rules 
of equitable jimice prevail in the mode of trial, 
and the a6l by necei&ry iiftplicatiPfiy makes all the 
procurers, traitors, or felons, thougH not named 
under the fame circumilances, which will make 
them fuch in treafon or felony at. common law-; 
therefore, when the ftatute makes ufe of the words 
procurers, it does nothing more than the law would 
have implied ; it is merely ** expreffio eorum qu^ 
taeite infwit " it is done in this, and'many other a<3ts 
. of parliament, ex abundanti cautela ^ can have no 
operation whatfoever to J^lter or change fhofe 
equitable rules that prevail i^ the courfe and order 
of proceeding, againft the accefTorial and the prin-» 
cipal traitor, {ie reUed upon it/ it' did not make 

the 
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the projsurcment of a murder a diftihft fubflaiitive^ 
independant aft of treafon — He faid the guilt of , the 
procurer had a neceflary connexion with ^nd de- 
pendance upon the guilt of the perfon incited or 
procured to commit the murder — if the murder 
-never was committee^ ill confequence of the pro- 
curement, he relied Upi^n it, the mere procure- 
ment or advice, (though highly flagitious and cri- 
'•minal) would not make the procurer a traitor; and 
therefore the offence of the procurer is derived 
out of, and fo far connefted with the guilt of the 
. principal, who actually commits the murder, that 
the procruer cannot be a traitor, unlefs the princi- 
pal doth, in confequence of the procurement, conv- 
mit the murder, and is a traitor alfo. — The offence 
of the procurer has a necelTary connexion with, and 
dependance upon the guilt of the perfon procured ; 
land it is not like the cafe of treafon in compafiing 
-the death of the King, for the very aft of advifing 

* another to kill the King, is an overt aft of high 

* treafon, though no other aft whatfoever is done to- 
; wards the completion of his purpofe. Several afts 
-of parliament which make offences felony, go on, and 

alfo make the procurement a diftinft independent 

* felony : but was it ever faid that a perfon could be 

* indifted andrtried for procuring the felony, until 
the principals were convifted ? — clearly not. Upon 
the whole, he conceived that Mr. Fitzgerald could 
not, conliftent with the known rules of law and 
juftice, be put upon his trial for procureing the 
murder, until the principals 'who committed the 
feft, were firft tried and convifted. 

The Icrrf Chief Barm owned he had a great dif- 
ficulty upon his mind, particularly when he con- 
fidered the abfurdity that might follow — that the 
procured might.be tried to-day and convifted, and 

* the principal, who is charged to have committed 
the faft by his procurement^ might be acquitted 

the 
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Iftie next ; and therefore he propofed to the At- 
lorney General to confent to difcharge the jury 9f 
Mr. Fitzgerald, and to try the principal firft.. 

Several gentlemen riling to fpeak on the* fame 
iSde with Mr. Stanley, 

' Mv. Jttomey General hid he had Hftened witli 
Chrilti^n patience to the very long fpeech which 
had been made in fupport of the objection, and he 
how only defired to be heard for three minutes : 
The offence for which the prifoner is indifted, h 
made a diftind fubftantive treafon by the ad of the 
ioth Hen VII. and therefore there was no colout 
of reafon to compare this cafe to the cafe of an 
acceffary before the fa£l to a felony. Nay, the 
ad goes fo far as to make the procuring the death 
of a fubjed in this kingdom tantamount to pro- 
curing the death of the king. So that a man in- . 
'dided upon this branch of the ftatute Hands as much 
in the light of a principal traitor as the man who 
a6lually commits the murder. It was objedled, that, 
if the ftatute had been filent upon this lubjed, that 
the man accufed of procuring and inciting would, 
of neceffity , in the eye of the law, have been guilty" 
of treafon, inafmuch as the perfon adually com« 
mitting the murder is declared to be a traitor^ As 
the ad is penned, he denied the aflertion. The aft 
does not declare the crime of murder generally to 
be high treafon, but attaches the penalties of high 
treafon upon the perfons of thofe who fhall be con- 
vided of the offence — And the words extending to 
procureirs and inciters are precifely the fame with 
the words applied to thofe who adually commit the 
murder. Suppofe the party committing the murder 
to be anideot or lunatic — fuppbfe him notamefnable 
— fuppofe he was killed in the affray — ^^\vill it be 
contended, that the nian inciting or procuring the 
murder might aot| in any of inefe iuflances^ be 

t»ed 
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tried upon that braDch ci the flatute in which the 
pvifpner is indicted ; but where is the difadvantage 
refuiting to the prifoncr ?— Will he not be allowed 
to juftify the homicide ? If he can ! Will he not be 
allowed to go into proof, that no homicide was com*^ 
oiitted? And that too without the prejudice which 
would neceflarily'arife againft him from the previous 
^onviftion of thofe who ftand charged with having 
committed the murder. But admitting for a moment 
that there is weight in the objection, can the prifo- 
ner be let into it at this ftage of the trial ? He has 
been given in charge to the jury on this indictment. 
If this were an indidment at common law, could ao 
acceffary before the fa6l, after having been given 
in charge to the Jury, claim his privilege of not 
being tried till the principal was convi<5ed ? — -^ 
Clearly not — An acceffary to a felony may object 
to being tried before the principal fo convicted j 
but he may> if he think fit, waive this privilege. 
And if he fuffers himfelf to be given in charge to 
!lhe Jury, he does in efie<5l waive it — he cannot 
then be received to make the objedion. As to his 
confenting to withdraw a Juror, he could not do 
iu He very well knew» if he were to give fuch a 
confent, it would be made the foundation of 
fpeecbcs infinitely longer than thofe they had heard 
^that day— And» in truth, he did not feel that the 
©bjedion had any weight. 

The Court faid they could not now let Mr. Fitz- 
gerald's counfel into the objection. 

Mr. Calbeck faid he hoped he fliould be able to 
alter the opinion of the Court, and would, for that 
purpofe, fay nothing from himfelf, but only read 
from the Crown Law of Sir Michael Fofter afmall 
paffage. 

The Court could not hear him. — They defired 
t© be Ihewn, if they difcharged a Juror, that there 
would be no objeftion. ^ ' * 

Mr. 



Mr. Stanley laid he was much furprized indeed 
to hear cafes quoted by the Attorney General, 
which could not by any poffibiiity be tortured into 
the fmalleft analogy with the prefent. The cafes 
t)f the madman, idiot and the infant, put by the 
Attorney General, did not apply; for in thofe 
cafes the procurer is the principal, and the only prin- 
cipal — the idrot, madman and infant, are the inno- 
cent inftruments of his guilt, and are giiilty of no 
crime whatfoever. The fettled rule of law is this : 
That wherever a man procures a murder to be 
committed, and is abfent at the time it is committed,, 
and no other perfon but himfelf can be adjudged a 
principal in it, he fhall be eftecmed as much a 
principal as if he had been prefent. Upon this 
ground is is, that if A. intended to poifon B, de- 
liver poiibn to C. who knows nothing of the wsAter, 
to be by him delivered to B. and B. and C. inaoH 
cently deliver it accordingly. In the abfence of A. 
or if bne incite a madman to kill another, who 
afterwards kills him in the abfence of the perfon 
yirho incited him ; in all thefe and the like cafes!, 
the procurer is as much a principal as if he had beea 
prefent when it was done ; he is the only perfon 
criminal, the others are only the inftruments of 
death, and have no (hare whatever in his guilt,— 
Is that like the cafe of a man of found difcretion 
and underftanding, who commits a murder, by the 
procurement of another ? But he owned his afto-* 
nifhment wa4 increafed indeed, M'^hen he heard his 
' Majefty^s Attorney General avow from the bar^ 
that Mr. I^irzgerald voluntarily waived that privi* 
lege to *hich he was by law intitled — that lie con- 
ifented to be tried before the principals. He ap-» 
pealed to the Attorney General's candour, whether 
lie would avail himfelf of fuch an advantage ?— 
IVhether Counfel for Mr. Fitzgerald had not de- 
t^bred, before the Jury was fworn, that he would 

capital 
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mapitartifc'could never be difchargcd, is now^ ex* 
ploded. In itinloch's Cafe in Mr. Fofter's Report, 
there the Jury were difcbarged after the prifonei" 
pleaded Not Guilty, In order to allow the prifoner 
a legal advantage which he had loft. He after* 
wards pleaded to the jurlfdi6lion of the Court i 
• objeft to Mr. Fitzgerald's being tried upon the 
.indiftment for procuring the murder.— -He did not 
objed to the Jury being fworn, becaufe there wa^ 
another indi<jlment againft Mr. Fitzgerald, as a 
.principal adlually committing the murder, upon 
which he might have been tried ; and therefore he 
hoped the Attorney General would not infift upon 
drawine Mr. Fitzgerald into a confent which neither 
he or his counfel ever did give or meant to accede 

Mr. Attofrvey General then declared that he would 
not accede to the propofition of difcharging the Jury* 

Mr. Stanley then faid, fince he had no hopes 
of fiicQeedingy or deriving any advantage frqm 
the candmr of the Attorney General, he would 
apply himfelf to the juftice of the Court* — — 
The Court will not, upon this occalion, forget 
that nqble declaration of the law. That the Judges 
are to be Counfel for the prifoner in all capi- 
tal cafes — to fee that the proceedings againft 
lim are &x\St and regular — and that he is not de- 
luded or drawn into a confent manifeftly wrongs 
and to his prejudice. A prifoner in a capital cafe 
is not Jui juris*, he ought not to have been drawa. 
Into any confent at all. If a prifoner, in a capital 
caie, confeftes the indidlment, the judges will no( 
record his confeifion, but advife him to plead Not 
Guilty. And therefore the juflice of the cafe is a 
fufficient warrant for the Court to difcharge the 
Jury, without the confent of the Attorney Gene- 
ral ^ the old notion^ (hat a Jury onc« charged in a 

Jhat 
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that plea was over-ruled. The pfifoner afterwards 
,plpaded NotGuilty, and was coiivi<aed. Arid af- 
terwards it was moved, in arreft of Judgment, that 
a jury had been fworn and charged, and even a£* 
terwards difcharged* — And therefore it was a mif- 
trial. But all the judges of England, except on«, 
held, that a. jury might be difc harmed, in qrder to 
allow a prifoner the benefit of a Megal advantage. 
And although a jury never could be difcharged for 
arbitrary and unconftitutional purpbfes, as was 
She cale of Whitebread and Fenwict; yet when 
the great ends of public juftlce require it, it may 
and often has been done. In the cafe of the King 
•againft Daly, at Rofcbmmon affizes, the^ jury were 
dllcharged without the confent of the council for 
fhe Crown, and without the confent of the pri- 
jfoner : He was tried for murder. There was a ma^ 
terial variance between the evidence 4nd the in- 
di<5tment, as to the kind of death. The judge dif- 
charged the jury after evidence given on both fides, 
and lent up a new bill of indidment againft Daly, 
upon which he was afterwards conyi6ied before 
Mr. Juftice Kelly. Mr. Stanley himfelf had, in 
that cafe, moved an arreft of judgment, becaufe 
the jury were difcharged after evidence gone thro' 
and concluded ; and contended, that though there 
•were cafes where it had been done, where no evi- 
dence at all had been given with the confent of 
the prifoner, and in order, to extend a legal advan- 
tage and benefit to him, yet thstt it was illegal to 
do fo after evidence on both fides was concluded. 
. 'But a majority of the Judges of Ireland, agreed, 
that the jury were properly difcharged, and the 
prifoner was hanged upon the authority of thofe 
cafes. He trufted the Court would difcharge the 
jury, and not fuffer the Attorney General to avail 
himfelf of fuch an advantage on the unfortunate 
gentleman at the bar. 

K Mr. 
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Mr. GflMlftidt that tke ^^^riot was ib&ro8|«^ 
If bid dowa id .Sir Michael ForderV Repoitf, 
P^S^ 34»» S439 tbkt be liquid (mly reiid it to the '^ 

GlHIIt« 

Here the Qmrt interrupted Mr. Calbeck^ and 
Sarcft Power faid, if he were ta give an opinion s^ 
ally he thovght he could te& to what the pailage 
in Foifter ^puded.; — ^But whether they may taSo 
advantage of the mode of proceeding, in evidence, 
or by motion in arreft of judgment, be was not to 

l^rd Ckkf BarM^ Whea the sndiAment was 
j^rmerly read at the ai^lzes, Mr. Stanly tbcA oi>- 
je^4 ta itt itpd he^ 6iiked ol demurring; and he 
ifas 4ur$(^ fk^ by the Court to dmwr ox.pkadi 
and ovk i^i^fideration he fdloaded* 

Mr. Stcail^ then feid he dH not offer to demur, 
he only ^id it was jpoflible the prifbner might de« 
mur after having before pleaded to an indi£iment 
for the fame fad. — He was not fo ignorant indeed, 
that he did not know that he could not benefit hinor 
felf by a plea of Axterfoi^s Arraign. 

Cwrl. The obje^ioa is, that in treafon the ac*- 
ceflbriai traitor m^y object to being tried before 
the [i^rUscipaL If there be any tbin^ in the object 
tion, a i»ode has been propof<^, and it ,has beea 
declined by the Attori^ey GenetaJUr-the trial n&uft 
tfaecefofe fMroceedk^ 

Mr. St. George Daly opened the indi^lment,-^ 
Mr. Attorney General ftated the cafe. 
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'the Attorney General now role, am! (Uli*» 

vered iumfelf t^ thefeilowing eife^^ : 

** My Lords and Gentlemen rf the Jury^ 

*' .The awfut |)eriod I* it ferigth arrived, 
in which you are called upon to inreftigaie t 
^rii^e of the moft horfid and blackeft dye that 
wa^ eref agitated In a cotirt of ctlnnnal joflice. 
Thfi ch&in of' cil^ctunftances, which it unhap^ 
pi!y felb to Ay 4uty to ky before yoti, b si 
fp^ies^of fuohWdihmoii bs^1)^rity, fhat theri 
19 ndt ft Man who hears it, but feuft (hucider 
^X the bare reehAl— -huihan hatur^ Will ftand 
ilf^c(ll6d ! A <:riiM unparalle](ed in the black 
t>atalOgiie of ttmrders ! a iriuFder p^eme^ta^ted ! 
^^ a cirim6 of iefux^fei^, finiply «bnlideied^ 
iifid oartied into ^xetuttoh with i p&uIUtr fe^ 
itt#tf oif ^meky^ is the groifefi Vi6lafi6ntif tho(^ 
i^ia( feWnds lirhii^h «M!^ke aMi tog^tlief^ thaft iaA 
]^filMy be dMifid, What mnft it be, wfa«^ agf- 
gfivated With the mofl deadly pfeiMdifiatte&« 
ipke and mal6^voten€e->-^the ni6ft wantoiil tvet* 
elty,the moft confummfllte artifice, txA the iitoft 
infidious confpiracy that ever was planned by 
Ifae moft depraved and ikioft malignant heirt 1 
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Aitd, h6re, give ine leave to pretnife, ihstt 
What yoiu ticit ftom rA^ this day^ mdtfs proved 
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to your fatisfaftion by the unerring teftimony c*f 
concordant witneffes, ought not, and I truft in 
God will not, make the fmalleft impreffion on 
your minds. 

' *^ The Trial by Jury is the glorious bulwark 
of our conftitution i in criminal cafes, it is the 
great equipoife and tribunal between the crowa 
and the fubjed; and, in all matters that 
come under their confideration, it is their 
indifpenfable duty to a6l with the ftrifteft im- 
partiality and the mofl unprejudiced minds ; 
and if any reports of .the circumftances of the 
prefent inquiry and tranfaftion^ which foui)d 
this trial, fhould have made tiny impreffioa 
upon your minds, I conjure you, by the ob- 
ligatory oath you have now taken to God 
and to your country, to lay them afide ! 
let this be the firft day the fubjeft ever 
came under your cognizance ; and with im<* 
Ipartial, deliberate, and unprejudiced minds^ 
difcharge your important duty juftly and 
fairly, between the accufed and : the public 
juftice of your country. 

" I have aflerted, that, in the prefent cafe 
before you, there was the moft deliberate 
fpite and malevolence.; and to prove this. 
It will appear to you in evidence^ that this 

aflai&natioo 
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affaiSftadon has been in agitation -by tho 
perpetrators of. it, for eighteen months be- 
£;>re the fa]^al cataftrophe. The deceafed 
was fhot at from the houfe of the prifoner, 
Fitzgerald, at that diflance of time 5 but the 
icheme, at that time, did not anfwer 
there muft be more human blood ikcrificed. 
A<9tuated by the' fiend that pofleffed Otway's 
Renault, the ruling principle which operated 
upon the fanguinary mind of the contriver and 
abettor pf this aflaffination was — " Let n» 
hav^ blood enough/' Hence you will find it 
turn out from evidencq, that not only the def- 
tlnedvi^im, Mr. Mc. Donnell, muft fall, but 
even fome of Mr. Fitzgerald's own party 5 
Ibme of them muft fufFer, to give a colour 
of excufe for the affaffination <:ontrived 5 '* a 
refcue'' was called out, and one of Fitzge^ 
raid's owa party^ was fiiot^ and three or four 
defperately wounded* 

** Mr, Gallagher, though devoted as a vlc^ 
tim to Ml by a part of thofe confpirators^ 
was preferved by the immediate z6\ of Pro-^ 
vidence, as an inftrument to bring the per* 
jpetrators of this horrid deed to juftice. Froni 
his teftimony, it will appear to you, that Mr^ 
Fitzgerald Had laid many plans to deftroy 
Mr, Mc. Donnell 5 that a"bout eighteen months 
ago, aihot from Mr. Fitzgerald's houfe wounded 

Mr, 
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Ku Mc. Donnelly the devotfd facriice^ M§ 

Ii« paflTtd it; this was the prelude to tfcie 
fraig^cai events which afterwards happened^ 
thai ioi the above aflault a man had beea 
tmd and acqiutf ted ^ that Mr. Fitzgerald^ fuod^ 
ia^ hUnfelf fuccefsf^l ia this acquitta}^ pro* 
C^red a Mr« 0*Meallyj a magnate of this 
conm^t to take eit^niinatioM . agdiuft Mr* 
Mc^ Ponnell^ Mr« Hipibn, and the witnefil 
Iwiftlf^ Mr. Gallagher^ for ^, fuppofed ailauU ^ 
that an thofe examiaaticMis warrants w^e gram*' 
td^ tfcnf Mr« Mcr Doaneii, knowing bat totf 
iteA the knplacable deiperation of Fitsgorald, 
a whirfe inmddlate neighboilrhood he then 
^vedf. removed from his owii houTo to a 
lodgjtog in the town of Caftlebat for fafety | 
thar, oh the aoth of FebrMry Uft^ Mt. Hipfte 
wtid t^ witne&, Mr. Gallagher, accosApaoied 
Mf » M^« Dofinell to his own houfe, wUthef 
he went in order to gita dire^ioiis to his 
iervants concerning fome family matters ; that 
Mr. Fks^rab)^ hearing of i^» f^Rt a p^ty 
^ hh laynmddiis to tahe thx^e geittlemea into 
ct^ody ; that before Fitzgjorald's party aniyed^ 
the gentlemeix had left Mr, Mc. Donaeirs hode; 
0n their, return to Caftlebar^ b$it firidiag them^ 
levts p^ued^ ffaey took fhelter in a houft a* 
the toad^ whkh.was ftron alter ^rroituided by 
f^istgeraUV |)arty^ who fired ferefal ihots iAtb 
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U, asid «Lt ]aft burft open the 4ioor; tliit |h# 
wimds^ Mr« Gallagher, came out^ and 9Aai 
them t&e reaiba of this dttrage; that the 
|)arty anfwercd, that they had wartaitts againft 
Mr. Mc* Donnelly Hipfon, and hindftlf ; which 
warxants^ however, they relufed to produoe^ 
but vw exceedingly a&xioui to find Mr. 
Mc. DonnelL The witnefs told thraa he hal 
rode off, having previoufly taken the pveeau^ 
tioQ to conceal himfelf in a heap of tnak; 
from whence, however, the party loon datg^ 
ged him, and havmg fet him on horfefaack, 
(as he could not walk, on aocoimt of (he 
wound in his kg) conducted him, ts weB as 
Hiplbn and the witness, whom they ijed eo^ 
fietlier, to Fitai^geraU's hou^, where they wew 
kept cioie priibners that night, and the neat 
day a guard was prepared, confiftiog of cho- 
ien aoen, prone and ready for the moft de- 
praved a^, and heiided by the prifoner, Mn 
Fitzgerald, who had a blunderbtufs flung ua^ 
dar his coat» 

*^ That the ti^tnefs heard Mr. Fitzgerald 
give diredions to Andrew Craig, (who wilt 
ai£> be produced in evidence before you) fa 
fatt fure to iecure his prifoners ; and, if there 
fhoold be a refcue, to ihoot them : that whea 
thay 1^ been brought about two hundred 

yards. 
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jfttdsi^ the fm/fy Andrew Cmg, m purftotnc^ 
of hU infiaK^ions^ and in order to feciire fiU 
|Hrifi)ner$> cried out •* a refcuel*' The fcene 
<^ flaughter then commenced ^ a {hot was fired 
by the rear guards which killed the devoted 
vi<5lim of Mr. Fitzgerald's paity^ who was al- 
i3tted to fall a facrifice to the blood-thiri^y 
revenge of his leader : A general fire enfijed ; 
Hipfbn, Mc. DonnelU and the'witnefs, were 
all fired upon and wounded, in order to fecure 
them; the deceafed Mc, Donnell being wound-^ 
«din the arm, his horfe took fright/ and was 
lunniag on*with him, but at a bridge he found 
a man ftatloned to prevent his efcape, and 
the trufty Andrew Craig fired a (hot into '}m 
body, and with repeated blows perfeSlly fecured 
him, by the moft barbarous murder ! 

» 
*^ This Craig (who, in order that the perpe-» 
trators of fo diabolical a' plot may be brought 
to juftice, we are obliged to admit as an evi* 
dence for the Crown) will tell you the whbl^ 
of this confpiracy, for he was a capital a<3or 
in the bloody fcene ; he will explain the platf of 
the warrants, and of the pretended refcue, tfia 
fcheme of which was difclofed to three only 
of the aflaffins, becaufe the leader of this hbr* 
rid maflacre, the better to give a colour of 
juftice to the mpft' flagrant, cruel, and preme-* 

ditated 
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ditatcd murders, deemed it neceflarjTto facrlficV . 
one of his own party in front, and a maji 
"was accordingly polled behind^ a wall to fir© 
at him, 

" Such is the evidence we (hall lay before 
you J and, if proved, my affertion of premedi- 
tated fpite and malevolence will appear from 
the length of time this fcheme was in agi- 
tation the moft wanton cruelty, from the 

butchery that was ufed — the conflimmate artifice, 
from its requiring the immediate Interference of 
Providence to bring the perpettators to juftice 
—and the moft infidious confpiracy, from the 
deepnefs and -darknefs of the plan, and the 
number concerned in the fetal cataftrophe. As 
to the malice, which is a necefiary ingredient 
to cohftitute the crime of murder^ it is either 
exprefs or implied. In the prefent cafe, there 
has been the moft exprefs malice, which is^ 
when one or more, with a fedate, deliberate 
mind, and formed deiign, doth - kill another, 
which formed defign is evident by external 
citcumftances, discovering that * inward intea- 
on, fuch as former grudgeii, concerted ix:heii2e5» 
. and IjriAg in wait. 

** This will be all proved to your iatisfac-» 
tion J and^ when that fliall be done, the ex- 

L ' ecutioa 



( 8a ) 

ccution of juftlce will prove that the la^ 
of the land is too firong for any individual^ 
however allied, however affluent, however coa- 
ne£ted, to wreftle with— fuch horrid crimes .will 
meet a fevere and certain puniihment It would 
be inhuman to fuifer the exifience of aa un- 
natural barbarian/ whofe thirft for human blood 
is in{atiable. To free the community from 
fuch a monfter is a tribute due to this country in 
particular— to the kingdom in general — to fopiety 
at large — ^but much more to th^ a^fliAed family 
and friends of the deceafed, Whofe only confb- 
lation mull be,, " that blood will have blood;*' 
and that, according to theMofiuc law, " Who- 
foever flieddeth man's blood, by man ihall W 
blood be fhed/' 



*itkt firft witnefs on behalf (f the profecutm, Mr; 
Andrew Gallagher, examined by Mr. O'Hara • 

He knew PatrickRandallMc.Donnell and Charles 
Hipfon. They are. dead. He was in company 
with them on the 20th day of February laft, be- 
tween 7 and 8 o'cfeok in, the morning, at Mr. Mc. 
DonneU's lodgings in Caftlebar ; they proceeded* to 
Liberty-hall — ^Chancery-hall was the former name 
of it^— r-They went there by Breafy and Minola— 
that is a rounid-^by Turlogh, liberty-hall is only 

- • . ^ . five 
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five miles from Caftlebar— by the other way it is 
eight miles — it is three miles further — the reafon 
of going that way was, becaufe 'they dare not go 
by Turlogh. Mc. Donnell had not gcme that way 
for half a year before but once or twice. They 
xireaded they would be ftiot at if they paflfed by 
Turlogh. They arrived at Liberty-hall, and (laid 
better than an hour. They were for returning 
home 5 but, immediately before they fet out, they 
fent fome people to watch left they ihould be lur- 
J)rized. About 1 2 o'clock the witnefs urged Mc. 
Donnell to come away left they ihould be over- 
taken. When they had come within about a 
hundred yards of Ballyvarry, they faw two mea 
of Mc. Donnell's running to overtalte them. They 
Aopped to meet thefe men — they were told by the 
men, that a party of about a hundred men in arms 
were about Mr. Mc. Donnell's houfe, and as they 
had not found him, they were going to fet fire <o 
the houfe. Mc Etonnellfaid, it was hard he (hould 
lofe his houfe, and that it was probable there were 
people before as well as behind. The witneik 
propofed they Ihould go round near Swineford, 
and take flielter at Mr. Ormlby's, or fome other 
perfons. That they were well mounted, and could 
go on the hill, and fee what they were doing. 
They went on the hill, and when they came there 
they faw a great number of people — ^fome of them 
faid they few Mr. Fitzgerald on horfeback*— - 
the witnefs did not fee him then, but perceived 
that they were furrounded. They returned to- 
wards Killeen. They faw a number of men ia 
arms on foot, and Mr. Fitzgerald and two others 
on horfeback. Thefe men began to run towards 
them, and the witnefs and his party galloped at 
a great ,rate to Bally varra. The witnefs preiTed 
to get to Fozford-i^Mc. Donnell faid no, they 

were 
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were too many to do any mifchief. He and hi^ 
party would ftay in that little town of Bally- 
yarra. They went into a large houfe there belong- 
ing to Mr. Browne. The witnefs went up flairs, 
and fawMr. Fitzgerald- from the window. He 
rode off at the head of one party, and the other 
party.^ got round the houfe. The witnefs the^ 
perceived Mr. Fitzgerald coming up,* till he wa$ 
hid behind the ftables, which are in the front of 
the houfe; Some of the men came up near the 
houfe, others not fo near. He faw James Matter- 
fon-— he was a long time acquainted with him, 
Maflerfon put up his gun and fired at a middle 
fapi where the witnefs was looking ; the ball pafled 
within a very fmall diftance of his face — two other 
guns were immediately fired by two others,' one 
was charged with, fwan drops and a ball. He did 
not know any of the others who fired — there were 
feveral other (hots fired. The ftable is about; 30 
yards from the houfe. He faw Mr. Fitzgerald 
there ; he knew him though he was difguifed in 

' A large frlz6x:oat--^he was well mounted. The wit- 
nefs aiked from the window what they wanted — ^^he 
vvasanfwered^by David Saltry, whofe voice he 
Jgrfe<aiy knew, that they wanted Mc. Donnell, 
iBpfon, and the two Galiaghers. The witnefs 
faid, it was the firft time he had heard any fuch 
thing, if they had warrants, they might flop from 

, firing and he would give himfelf up. They 
flopped from firing, and for a moment ot two de- 
fifled from forcing the door, which they had been 
breaking. There was nobody^ near the witnefs 
but one Mr. Crofton, a prieft, who was hearing 

. confeflions.. The witnefs went into a little room 
where Mc^ Dofinetl was— there was a parcel of 
inalt there — he faid, " It is your life they want 
Mc. Donndi, *hide yourfelf m the ?nalt," — he 

accordingly 
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accordingly laid himfclf down in the malt, and 
the witneis covered him with the malt. The 
witnefe was then going down, but before he had 
got down the party had broker^ in the lower 
pan^els of the door, and fome of them had got in. 
The witnefs called to fend up the conftabte, ,and 
he would give himfelf up, for he was ^fraid tp go 
down. John Fulton came up, and the* witnefs 
gave himfelf up, thinking him a conftable — when 
. he came down, a number came round, and among 
the reft one John Mc. MuUep, who- was going 'to 
ftrike him, but John Fulton iaid, do .not ill ufe 
the gentleman, he is very quiet. The witnefs 
called to Hipfon to give himfelf up, and he did 
(b. The witnefs went down among a large party, 
and Mr. Fitzgerald got into their view. Foy 
abufed the witnefs — he had a ftick in his hand, 
and made an offer of the ftick towards Mr. Fitz- 
gerald, who then wheeled out of the witnefs's 
view. The offer which Foy made with the ftick 
was a fignal — Mr. Fitzgerald retired behind the 
Aables, though notclofe behind them, yet hid from 
their view. Mr. Mc. Donnelly as he believed, was 
Jiid in the malt. The witnefs faid he was gone off. 
\Vhen Hipfon came down, Mr. Fitzgerald came 
galloping • to them. He had a fwitch ftick in his 
hand, and by his fide a (hort gun. The party 
huzza'd in joy, that they had taken the witnefs and 
Hipfon. Mr. Fitzgerald ordered them to bef'tiM 
together, and faid, '* he would take care' to' fettle 
-OS." A party then came down in great tVium^h 
with Mc. DonnelJ, and a fliput was continued for 
about ten minutes — Mr. Fitzgerald did not join ih 
the fhout, but h? feemed well pleafed. When 
they cried, long life to Colonel Fitzgerald, he Mt. 
Fitzgerald faid, ** very well — tie him— tie him." 
Foy tied Mc. Donnell to -the- witnefs^-s left arm. 

& 
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fo tight, that Mc. Donnell cried to "be lopfed ; and 
poy faid, " he would tie him till the blood gufhed 
firom him/' 

Mr. Calbeck. Foy 's conduA is nothing to Mr. 
Fitzgerald. 

Ctkrt. Was he not tied by Mr. Fitzgerald's 
dirciftions ? Where was Mr. Fitzgerald ? 

' Andrew Gallagher. He was within a yard of 
Mc. Donnell. - The witnefs a&ed to fee the con- 
ftable ; they anfwered that they had a conftable 
and a warrant, but they would not (hew it.— This 
was before Mc. Donnell was brought down, and 
before that he had begged to be brought before a 
magiftrate. They faid, they would bring the 
witnefs to Sligo. He anfwered he was very well 
fatisfied, he had fome friends there, who would 
go bail for him. When Mc. Donnell was tying, 
Mr. Fitzgerald held his fwitch over him], and faid, 
" Damn you, you cowardly rafcal, I lohg have 
wifhed to have a ihot at you, but I have you now, 
and fliall take care to punifh you." He alfo in- 
ftlked Hipfon.-f-He &id, " he had fomethtng 
againft him, and would take care to puniih him.'^ 
,Mc. Donnell afked to fee the warrant. Foy oir 
- Fulton fliewed fome paper, but would not let hiiii 
look at it.— He aiked to know the crime with 
which they were charged. He, McDonnell, 
aiked to be brought before a magiftrate — ^it was 
then only four o'clock — ^Colleftor Browne and 
Mr. Bolingbroke were at General O'Donnell's — 
they could be there in half an hour with eafe, if 
.permitted to ride. Mr. Fitzgerald faid, ** he'd 
. think of it," but immediately after ordered them 
to be brought to Turlogh, and faid, " he had 
,theAi9 and would take care of them»— they were 

made 
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made to walk through a ford. Mr. Lemon, a ptieft, 
was brought out and tied to Mc. DonnelL While 
he. Lemon, was tying, the witnefs told Mc. Mul- 
len, who was tying him, that '* he was a defperate 
looking man, and he could have no luck for his 
meddling with the clergy.'" Lemon was not long 
tied. The witnefs told Mr. Fitzgerald, that the 
prieft/' had done nothing." — Mr. Fitzgerald faid, 
** he, the prieft, was a great rogue :" — the wilnefe 
told him, there was another prieft in the faoufe 
hearing confefiions; and on his being brought ouf, 
Mr. Fitzgerald then ordered Lemon the prieft to 
be unbound — he did this at the entreaties of his 
own party. Mr. Fitzgerald and his party were 
debating, and delayed in confulting until it grew 
night &11. Mn Fitzgerald, Andrew Craig, and 
Robiofon.confulted together. One time it was de^ 
termined to bring them to Mr. Bolingbroke's, ano- 
ther time toTurbgh; for as it was late they might 
be refcued. . They were all tied together until it 
was found that Mc Donnell could not waik, 
from a wound in the calf of his leg. Their hories 
were then. brought; but Mr. Fitzgerald, on feeing 
them, faid, they were too good horfes, and or- 
dered that Hipfon and the witnefs fhould walk, 
and Mc. Donnell ride. Mc. Donnell was then 
fet at liberty — he meant by at liberty, loofe, and 
Hipfon. ana the witnefs were again tied. Two 
men led McDonnell's horfe — ^afterwards Andrew 
Creagh, who was on horfe-back, led it.«if-*It was 
then nearly dark— there were between two and 
three hundred men, who almoft all had guns.*--- 
The witnefs and Mc. Donnell.and.Hipfon had re- 
ceived very ill ufage« He, the witnefs, begged to 
get a drink of water. He had not breakfafted.— «He 
was told no^-^-and Fulton iaid,. ^< Damn them, driv^ 
throi on.'* T hey were compelled to wade through 
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ft ftream, and the witaefs fiooped aiid took a drink 
out of it in the palm of his hand. Mr. Fitzgerald 
was a.t: the head of the party. They were brought 
to the houfe of Turlogh/ it was debated what to 
do with them. One Robinfon feemed to have 
great influence over Mr. Fitzgerald. Upon his 
advice it, was determined to let them ftay till morn- 
ing. They required to fee the warrant. - M{. 
Fitzgerald then brought in a bundle of papers, 
which he called warrants, and called in a man df 
the name of Fulton, who, having come in, Mr. 
Fitzgerald faid, there is your warrant, and there is 
your prifoners.* This was in about a quarter of an 
hour after they had come to the houfe of Tul;^. 
logh. Mc. Donnell begged to fee the warranto* 
Mr. Fitzgerald faid, *« No, you will fee them time 
enough." Mr. Fitzgerald' ttaid fome time in the 
parlour, and then went down from them, in about 
an hour after he ordered them to be brought u|> 
flairs ; they were brought into a fmall room on the 
ftair-head ; four men were with them 5 they wetis 
intended a$ a guard on them. There was a fire 
and a piece of candle in the room. The'witnefs 
fat on a ihort little form, which contained tWb 
of them. Mr. Fitzgerald did not come up until 
the iire was lighted. Scot, one of Fitzgerald'-s 
fervants, came up and told Mc. Donnell he was 
forry to fee him-^he could bring him a bed to 
flretch on, or wine and water. He brought up a 
bed, Mr. Fitzgerald came into the room $ the 
witneis and Hipfon were fitting on the form ; they 
ibad laid k bolf^r, which came up with the bed, oh 
the form. Mr. Fitzgerald offered to bring Mc. 
Ponnell any thing he (bould choofe, and to taile 
it before him ;-^^' but as for thefe vagabondst^ 
{meaning Hipfon atid thd wi^efs) how dsirc they 

have 
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liive fuch a foft feat ? " — ^and ordered the bolfter to 
be taken from them. Mr. Fitzgerald then went 
down, and the witnefs faw him no more that night* 
He heard him very frequently. He heard him 
call feveral people by their names, as a ferjeant 
calls men on a parade; and he heard the mea 
drink his health. Afterwards a party came up to 
relieve the guard, and they regularly relieved each 
other. They remained prifoners all flight. Mr. 
McDonnell flept fome time. The witnefs waken* 
ed him. The witnefs never had flept at all. Hip- 
fon had flept a little. The witnefs faid it would 
foon be day. There was a pane broke in the win- 
dow, which obliged the witnefs to fliut the fliut- 
ters 5 he was obliged frequently to (hut them from 
the cold. He heard Mr. Fitzgerald call Scott— 
and call the roll, as he had heard it before 5 and he 
heard them drink as before j this was about five 
o'clock in the morning; thp day near clearing. 
The window is not immediately over the hall-door; 
It is above it, on one fide of it. At day he faw a 
number of men regularly drawn up, to the num- 
ber of twenty or thirty. He faw Andrew Creagh 
and James Foy fettling them. Mr. Fitzgerald and 
Mr. Brecknock came to the flag of the hall-door ; 
through the broken pane he heard them convert- 
ing ; they fpoke in French, afterwards in Englifli, 
but he could not hear what they faid, but the 
names of himfelf, McDonnell and Hipfon, were 
feverally mentioned. He heard at that time ho- 
" thing more than their names. Mr. Fitzgerald Cal- 
led over James Foy and Andrew Creagh, who were 
fettling the guara, and ordered them to move a 
little higher, about ten or twelve yards above the 
houfe. There was fome other converfation, which 
he did not hear. As foon as the guard were fet- 
*L tied. 






riedi 'JMtf. fitx^r^W gave them^ Fckt a^cJCreegJb; 
orders, " Ifth^faw arpf refcu^, or cmur of a refcufi^ 
UJun theyjhoot the prifomrs, and tgk cwr^ qfthm** 

* f By the direftion of the Court, Gallagher repea^ted 
this laft part of his teftimony ; and, at the defirQ of 
brie of the Jury, repeated it a third jime.] 

WUen thefe orders were given, Mr. F^zgeral4 
i^id to Mr. Brecloiock^ *' Ha ! w^ ihall fooQ g^ 
fid of theai now;" and Mr. Br^cknQck repliedj 
Oh, ^bep we flmll be eafy indeed." After th§ 
f^rd was feitled, Mr. Fitzger;i^id called tack j^m- 
rew Creagby ajod wten Creagb ciame within about 
te;;i y^rds pf hiip, be, Mr. Fitzgerald, faid, " Aiit 
fif^]w|r, b^ fiijr^ you kill them-r-Po ftot let one of 
the villains efc^oe*" Andrew anfwcred, " Oft^ 
l^Y^i io^U gle^fc your honour." Ther^ was ck>t 
Jt)05^y iben wi^h the witnefs, McDomi^U aad Hipr 
fo^, Jput Fulton. A wian i^ame up tp the witn^ft 
and faid j^e was fent, by Mn Fitzgerald's direcftion?, 
fof.FuItpa; Fulton ^^eAt away, aod the msin ft^id 
jyitb biiPt The wUnefs went out again, and faw 
^n Fitzgerald, and Brecknock along with hiija, 
Fwlton then returned, ancj feid, ^* ypi^ i?aujft b§ 
ti^d? and brpugbt off to % magiflrat^/* |t was tjifs^ 
a few roip-utes oefore fev^n p'clogk » for ithj^y w^^ 
bfopgbt dowQ ti^Qily at feven by his w^tcb* Hlpr 
f9Q's>ight arm w4? ded to his left pnp, by a fr^alj 
fcifld of cofd, wbich.the weavi^r^ xjall trwiB?! 
. JVIp^PaoneU fafd it wa? h?ird to be ib n^^.rCaftl^bgr^ 
a^d not tp b? brought thexet He defired to kf^ayr 
.wfoere be w;as,j:o go to. M^r Fit;|[g^fakJ faid» j^e 
ivpuld fppn knpw th^^r^the conftabJe b?d diri^g^ 
iJciA§. Mn McrDgni^^n was put on horfebagjc^pta^ 
JofeaJVJurpby Jj^^ing bis horfe by tbe he^d ; .MMrr 
pby .bad, the bridle in hi& left, and a fword 'ip hif 
rJgftt hand. The guards were in fours and fives j^ 

there 



there w«re four of five of thtm before the #itiiefej( 
Mr. McDonnell immediately behiod the wititfefr: 
He ktxew of the guards John M'Muikn, John ^uU 
ton, William Fulton, one Uing, of Ewing^ oft* 
Wallace Kelly, WiHiatA Kelly, and AndrevV^ Ct^stgh. 
James Foy left the houfe at Turbgh. with f bemi 
He did not know whether Foy continued With them 
or not. James Maft^rfon was* not with therhi 
One David Simpfon was of the guard. They had 
not gofie absve fifty or fixty yards from the bouf^ 
©f Turlogh, when he heard Mr, Fitzgerald cry^ 
Hollo. He favir James Foy then follow them. Tb^ 
witnefs- had thrown his eyes conftantly about hittit 
He heard Cfaig order the guard to hark. James 
Foy then cama up from converfing with Mr. Fit2{A 
gerald, and fpoke with Craig for near five nriftut€($; 
Foy walked with them* The witnefs cannot teH 
how far. The guard walked on with the witnefs; 
McDonnell, and Hipfon, for about four hundred 
yard^ from the houfe at Turlogh, till they came to 
a place called Gurthnefulla- The whriefs was Very 
watchful, in confequence of the direction he had 
heard Mr. Fitzgerald give. From the time of the 
witnefs's , quitting the houfe at Turlogh, he had 
been> fure of death. He looked towards the rear 
and faw ihem ift motion, and heard a ftxot, whiob, 
from his/cottfijfioft^ he thougbtto be fired by ona 
ef the rear guard'; and he was ftill fully fore it 
^rasone of the rear guard.-^Before he had fee^ 
this fhot, he faw Andrew Craig fhove a perfon ; 
and he believes the perfon whom Craig fhoved 
was the perfon who fired that fliot. He heard the 
(hot immediately after feeing Craig give thfc. 
(hove 5 and he then heard Andrew Cifaig fay. 
There is a fliot y they are rctfcuifig j (hoot thertt. 
-^Immediately then he faw a fecond (hot fired 
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frbm the rear. He then threw up his eyes to- 
wards McDonnell, and favir his tnare working as 
if from the noife. His arm was weaving, as if 
broken. He then faw another fliot fired at Hipfon, 
which hit him in the left fide, and pafled through 
bis body. And, he believes, by the fall Hipfon 
broke the cord which tied the witnefs and him 
together. He could not be fure who fired that 
ihot, but thinks it was a tall man, whofe face he 
did hot know. A man, within about half a foot 
of hitti, prefented his piece at him ; and he faw a 
fliot come from the rear guard and hit that man^ 
and woynd him ; and the man's piece then went 
off, and wounded the witnels in his arm, and pafled 
along his coat. Three or four more Ihots were fired 
at the witnefs and McDonnell. He ftill kept 
looking at McDonnell. He faw Murphy ftrug- 
gling with the mare on which McDonnell rode* 
He turned McDonnell's breaft to the party. The 
mare plunged, and Murphy was thrown down*. 
McDonnell then galloppea off, crying murder, 
and for mercy. The witnefs ran off after him, 
for forty yards, or thereabouts. Some of the party 
cried but, ** God damn their fouls, they are ef* 
caping ; why do you not fhoot them ? " There 
wore feveral fhots fired at the witnefs in the forty 
yards that he ran. One of the (hots was very 
'.remarkable ; he was fure it was from the blun- 
derbufs, from the manner in which the road 
was torn up. The witnefs threw himfelf into a 
ditch, with his heels uppermoft, and lay as if dead. 
He faw the party purfuing 'McDonnell, and 
fwearing moft Ihocking oaths. They will efcape. 
When he thought they were all gone by him, 
he looked about him, in hopes to efcape through 
the fields. He crept over the wall in as low a man- 
ner as he could. He faw fome of the party 

round 
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round Hipfon« He fawCox and Mafteribn thefe» 
and a man on a grey horfe. The witneis thought 
10 get down to the water, and efcape by fwimming^ 
He faw Richy Law on McDonnell's horie. 
Law cried out, O ! you may now return ; for, hy 
God, he is dead in earned. The next perfcm he 
iaw was one Hufton, who ufed the fame words. 
Some more of them returned, and aiked where the 
fellow with the blue coat was. The witneis wore a 
blue coat. By God, fays Saltry, here he fell into this 
buih ; and, if he had not life, he could not move ^ 
they then leaped over the wall, and fome of them 
leaped over the wimefs ; but the attention of one 
of them being brought back to the road, he ikw 
the wttnefs, which, as foon as the witnefs per^ 
ceived, he begged his life. The wimeis was then 
brought to the road : William Fulton, who had a 
blunderbuls in his hand, was for putting the wit- 
nefs to death ; the witnefs begged of Hufton to 
proteA his life, who faid he could not mterfere^ 
and rode off from him to the houie, at Turlog^ 
He fpoke in extremely moving terms to the guard ; 
fome of them pitied him ; others infifted upon his 
going to the houfe at Turlogh ^ and he went back 
there againft his will; as he went, the witneis 
ilipt himfelf before Cox, fo as to fave himielf 
from being fhot from behind. As he came towards 
Mr. Fitzgerald, he faw Hufton gallop off towards 
Caftlebar ; when he came up to Mr. Fitzgerald, he 
fell upon his knees, and begged to be Ipared for 
the fake of his long family. Mr. Fitzgerald bid 
the witnefs get up 5 for ** I may be moved ; leave 
off your wooianiih tricks.*' When the witnefs 
was brought into the parlour, he faw Mc.Connell, ' 
the man who was wounded, and who fliot at and 
wounded the witnefs, and ibmebody taking down 
what Mc.Connell iaid. They flopped, and Mc. 

Connell 
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Coontll was takfii. uf) ft^hrt^^Mr^ Brecknock Mdi 
in Mr. Fuzgetald's pxefkno^, that this was. a very 
heinous affair ^ that the witnefs could be puni(he<t 
ibt bj^ing guiky of fo hemous a ctrcumilance as a 
re|cue-^Mr. FitzgeifiW faid he had fent for a fur-* 
geoQ, Mc. Lindfey, and.fof a. coroner ; tke furg^eon 
to I00I9 a^ the man .that was wounded, and at bis^ 
die witnefs's ajin — Mr. Fitzgerald then went out,* 
ana ihortly after i'etlii:ned. ; There wits t kettle in 
tde r5x>m.| Mn, Fitzgerald faid to the wituefk, hd 
liai Better, drink fomelhing-^^by the .fmell, thd 
fiquor was whiftey ;.. Mr- Fitzgerald brought it 
down;^ he heard Mr, Fitzgerald's health chrank-^ 
Mr« Fitzgerald Returned, and afted thd witnef^y 
would he drefs his arm hbnfelf ? the witnefs faid^ 
" No^" he w'puld vi^ait .until the fufgeon cafne, as 
ie had no things to drefs hiikifelf, and it would 
put him to double pain«r Fitzgerald and Breck-» 
nock went out and chattered in French ^ they 
returned,, and feveral of the J>arty came in^ and 
fefiwed feveral of the pkces where they w'ere 
wounded. Mr. Fitzgerald faid, this is a very un* 
fortunate affair ; fee what they have got by it; they 
tave killed their own parlyy and hurt none bir| 
tUo unfortunate maa above ftairs-^the witnefs 
aifented to every thing they faid. Mr. Brecknock 
faid to the witn^^fs^. " You are as guilty as if you 
fead a gun, and refcued ycAirfelf/' Scott had 
brought fome water for tbe man who was- wounded^ 
and the witnefs drank of it, and alfofome wine 
and water, after he had fecri Mr. FitxgferakI drink 
— he faw Scotch Andrew conning up dm a' mar'^ 
towards Turlogh^sthe' mare was the fame which 
had been inei by the witnefs when he was brought 

!)rifon€r to Turlogh-^he heard. Andrew finging 1 
bng^ and crying^ " How are.you, lads ? ** high fof 
the bloody North Jfor eV.er." .Mr. Fitzgerald faid he 

would 



i ^87 ^) 

jurouU fend fpr |VIr. J&^yn.eS; ha afterwards fdid, 
jhe bad got a note from Mr. Bayjn^s, that fae w;u 
ill 5 ^ defired the witnefs %o write ft note to fak 
.brother, which the witaefs did jw)t, but faid he 
would wrijte a note to his wife to make jbter eafipt«r 
Mr, Fiugerald iaid he would fend.U by a wxMoaaA 
*o Caftlebar, Mr. Fitzgerald and h^ had isany coor 
verl^tions j the witnefs flattered Mr. Fitzgerald ; and 
told biija he wiflied him to h^ hk friend, for theie 
w^ no Q)fln of fpirit.in the couaty but himfelf, 
meaning Mr. Fitzgerald ; ^d the witnefs iatdiie 
J.oved a man of fpirit^ Mr. Fitzgerald then gave 
him his honour that he wpuld aot profecute him 9 
and tjhat^ when themagiftrate ca^e, he would him- 
i^lf be bail for him ^ a/id if, ^s h^ believed, it was 
not a bailable offence, if the magiflxate would not 
;take baiU he would contrive to ht the witn^sis 
ei]pape. Neither the wi(Qei^, nor McDonnell, no^ 
-Hipfon, had any arms 5 nor ^ould they have had 
^y wi^ut his knowledge ; not did any period 
wbaftj^ver malke any oppofitk)0 to their being 
itfik^ before a magiftr?ite< 

He was crcfs^exandned by Mf* Calbeck^ 

Hipfoo ted a gun when Ke left Caftlebarj he 

g?^v^ it to one of the fervahts at Mr. Mc.Donneir«* 

Hipfp^ was g fhoemaker ; die had been formerly a 

'd^ragooa, . Mr* FitJ^erald Md iie would fend a wo^ 

imn U) Cai^lebar, becaufe lie might naturally &p^ 

.ppfe, tha.t fcme ill ufage would happen to Ms 

people. £rom the conduft of that day. He fre^ 

•quen(ly few Mr. Fitzgerald's people in Caftlebar ; 

.and h^ was fore that, not two days before this 

i^iFair, Mr; Fitzgerald's people, would not fuffer any 

Jnjury . ^t CaAIeban Tbe witnefs ihut the • doors of 

»<be ^ufe of Bally vara 5 no ftiots ever were firecj 

out 
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imr of the hbufe ; Mr* Fitzgerald's gun was ndc 
difcharged there. They confulted, at one time, to 
take ihem before BoUingbroke. He believes he 
never heard a word of a man of the name of Mur- 
phy having fworn examinations againft them. He 
could form no belief whether any fuch examina- 
jioQs were fworn. He bad heard afterwards that, , 
filch examinations were fworn, but could not tell 
whether they were or not, not having feen them ; 
he could form a belief of a fa<5t, not within his owa 
luiowledge, when a man of truth told him it ; but 
not when he was told by perfons as infignificant 
ashimfelf. He believes that examinations were 
fworn againft him before a magiftrate ; and doe^ 
not know but there might b^ warrants upon them. 
The reafon that was given for their not going to 
Mr. BoUingbroke's, as it was too late, was not 
given until after they were brought to Turlogh. 
The witnefs, nor McDonnell, nor Hipfon, did not 
agree to go to Turlogh. The party faid they 
would bring them to a magiftrate, but did not 
name Mr. BoUingbroke, at Turlogh. Robinfon 
was againft their going that night. There was a 
centinel always upon them (McDonnell, Hipfon, 
and the witnefs). The centinel was not Foy-— 
Fulton, Newing, or Ewing, and Wallace Kelly, were 
centinels. Fulton was in the room, and did not 
hinder the witnefe from looking out of the window* 
His face was to the place of the pane ; he could 
fee as well, but not hear as well, as if the window 
were up. He faw Mr. Fitzgerald perfectly, be- 
caufe there was -a little porch outiide of the door $ 
and he flood outfide of the porch; the window 
was at one fide of the porch ; the wall of the porch 
could not cover Mr. Fitzgerald firom his view ; his 
fituation prevented it from covering him. The 

witnefs 
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wicnefs could not tell whether Mr. Fitzgerald's 
party Wiere difciplined, he never faw them perform 
the manual, or go through any manoeuvres ; feve-* 
ral of them faw him looking from the window, 
they did not perceive it to be of any confequence, 
whether he looked or not. The only reafon he 
could give for his fafety was, that the Providence 
of God was greater than their power. He knew 
that perfons could be concealed behind the walls, 
but he did not believe that there wefe perfons 
there for the purpofe of refcuing hini, Mr. 
McDonnell, or Hipfon. Mr. Fitzgerald did give 
him wine and v^ater. The word fetsted, made ufe 
df by Mr. Fitzgerald, mi^ht mean /<? punijb them 
by lai& ; but he did not believe that was Mr. Fitz- 
gerald^s meaning. He believed, that the. cafe 
which Mr. Fitzgerald faid was not bailable, was 
the murder which happened in confequcnce of the 
refcoe. He faw a great mob come to Mr. Fitz- 
gerald's houfe, but he did not fee chairs or tables 
broken, or the houfe difmantled; but he faw doors 
broken: he himfelf was then fafe. He remembers 
feeing Mr. Ellifon at Turlough ; he could notre- 
coFleft the people who came to liberate hirh ; he 
himfelf helped to look for Mr. Fitzgerald. There 
v<^as a charge againft him of a capital crime, but he 
did not believe that Mr. Fitzgerald could identify 
him. By the virtue of his oath the charge againft 
him had no more effed upon him than if there had 
been no fort of profecution againft him 3 nor can 
he form any belief, whether any perfon could prove 
his beingprefent at the affray in the gaol. 

To a queftion from one of the jurors, 
• He anfwered, it was impofllble for them to pro- 
cure any perfon to refcue them, for th^y were noC 
permitted to fpeak to any perfon. '. . 

M To 
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To a qucftfon from the court, 
He anfwercd, that, the party were taking tfre' 
prifoner towards Sligoj and from Caftlebar to* 
Turlough, is three miks. 

Thefecond witnefs for the profecution^ fV. Kelly , ex^^ 
amined hy Mr. PaUerfon. 

The witnefs lived, in February laft, in Turlougby 
the eftate of George 'Robert Fitzgerald. James- 
Foy came to him on the 20th of February lafty 
and delivered a meffage to the witnefs, that Mr^ 
Fitzgerald wanted a word with him. He went to 
Turlough, and faw Mr. Fitzgerald; he faw him' 
in his own parlour, there were ten or twelve 
people with him \ there were fire-arms, guns and 
blunderbufles in the room with him. Mr. Fita- 
gerald told the witnefs that he had a warrant for 
Patrick Randle McDonnell, Charles Hipfon, and 
the two Gallaghers. He defired them to go to 
Mr. McDonnell's houfe, and take th'em prifoners, 
and if they faw them in the houfe, to break it 
open, for the warrants allowed it; and if they' 
made their efcape, or fled, to be fure to flioot 
them. Before they fet out, each man got a glafs 
of fpirits in the parlour. They left Mr. Fitz- 
gerald in the houfe of Turlough ; he faw Mr., 
Fitzgerald next in Ballyvarry ; before he reached 
Ballyvarry he heard many fhots. Mr, McDon- 
nell, Gharles Hipfon, and Andrew Gallagher^ 
were in cuftody of Mr. Fitzgerald's men when 
the witnefs came up. They were tied by Mr. 
Fitzgerald's directions j Hipfon and Gallagher 
were tied, and at firfl: Mr. McDonnell ; but he 
was afterwards loofed, and put on his horfe. 
Mr. Fitzgerald did nothing, but faid he was/W 
that he had them \u cuftody. He cannot tell 
• what 
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What time they came* into Turlough ; they were 
there all night, they were fent away between 
fevcn and eight in the morning — he was a ftranger 
in the place, and did not know many of them. 
John Fulton, William Fulton, Andrew Craig,, and 
David Simpfon, were of the guard. Andrew Craig 
told him, he, the witnefs, was to be put in the 
front of the guard, and bid him not to look behind, 
or regard what paffed, but go ftraight forward. 
Before they fet oiK, they received direftions to 
^o to Mr. Bolingbroke's , and Mr. Fitzgerald 
told them, if any operation or refcue happened, to 
ihoot the prifoners. At about a quarter of a mile 
from Mr. Fitzgerald's, a man next to him> on^ 
M'Connell, faid he heard a ihot or two, and the 
witnefs heard Craig cry, z refcue — The wiincfs. 
heard two Ihots more j he turned about> and faw . 
Craig a^d Fulton fire, and faw Gallagher and Hip- 
Ibn fall, and James M^Connell fell alfo.r He faw 
McDonnell coming by him on the left hand 
lide of the road, crying. Murder ! fave my life ! 
. and Craig cried,, he would have his life. I follow- 
ed, and, being light of foor, came up firft. He faw 
M'Donnell flopped by a man with a hatchet; 
and faw Craig purfue him. A young man had 
hold of the mare, and Knox'$ boy brought him 
(McDonnell) a drink of water, in a noggin, and 
then went into Knox's houfe to get him afliftance. 
Craig then came up, and prefented his piece at 
McDonnell, and the witnefs cried Murder ! An- 
<lrew, don't hurt the Gentleman more. Craig 
then fwore he would drive the contents through 
his foul, and fired the contents at him. M'Don-^ 
ncll did not live fifteen minutes. Craig faid, 
" Long he has deferved that." The arm that 
was next to Andrew was not broken before the 
(hot. After the Ihot it appeared to be broken. 

There 
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Thene was no man on the road but their owa 
party. 

He was crofs-examimd by Mr. Burke. . 

He thought he was going to do a legal aft. He 
went innocently. One Hogan took hinn prilbner. 
He thought it was better for him to turn, than 
to let innocent people fufFer. He did not fwear 
to fave his life ; nobody had ever told him, that 
unlefs he told the truth, he would be hanged. 
He never remembers to have faid to Moran, the 
gaoler, that Mr, Fitzgerald was a good matter. 

To a queftion put by one of the jurors, he faid, 
That Mr. McDonnell's arm, when he. faw him 
at the Bridge of Kilnacarra, did not appear to be 
broken before Craig (hoc at him. 

^bird Witnefs for the Profecution^ Andrew Craig^ 

Examined by Mr. Attorney General. 

. He lived, on the aoth of Feb. with Mr. Fitzge- 
rald i he was fent by Mr. Fitzgerald, on the day be- 
fore McDonnell was fhot laft, to colledl fome men, 
the tenants. He, Mr. Fitzgerald, wanted them to 
take McDonnell, Andrew Gallagher, and Charles 
Hipfon. He did coUeft them; and Mr. Fitzgerald's 
fteward gave them fome whiflcey. Mr. Fitzgerald 
defired them to take them, McDonnell, Gallagher, 
and Hipfon, at the peril of their lives j let the con^ 
fequence be what it would. Mr. Fitzgerald called 
to the witnefSj and fpoke ^to him. He defired 
the witnefs to tcllFultonandM^MuHen, to fhoot 
the prifoners in the taking, and when . they were 
ihor, to bring in ail their arms j and not to break. 

the 



( 93 ) 

the wincjows, for it would be a good houfe for a 
nriinifter. Not to make a botched job of it, as it 
had often been before ; for he (Fitzgerald him- 
felf) would go and fhoot him (McDonnell) 
through the center of the htrarc, but that he muft 
ftand clear, to fave Fulton and M'Mullen. They 
went to ^ McDonnell's, and found he had been 
there. There were two^ common men in the 
houfe. They took feven or eight guns from it, and 
went to the bridge; from whence they faw 
McDonnell, Andrew Gallagher, and Hipfon, on a 
bill- The men were for going down to take 
them : the witnefs bid them come back. Some 
of the.party alkcd him, if he had natural feeling, 
or was he a coward ? The witnefs fent a meffen- 
gcr to Mr. Fitzgerald, and told him he would 
go to Breafy. Mr. Fitzgerald was not at Tur- 
lough. The witnefs underftood that Mr. Fitz- 
gerald was .gone another way in fearch of them. 
The witnefs went home to get a horfe. He re- 
ceived a meflage, that McDonnell and his party 
v/cre pinned at Bally vara. He fet off, and found 
them i and Foy faid. Now we' are joined, who- 
ever has a mind not to aflift, let him lay^ down 
his arms. Seven or eight Ihots were then fired at 
the houfe of Bally vara. Mr. Fitzgerald was about 
aoo yards off, in a hollow, in difguife, on horfcBack, 
in a common man's coat. There was nobody with 
him but Scot. After the (hots a meflage pme 
up from Mr. Fitzgerald, to know what they 
were doing. The Conftable and others then broke 
the doors open, went in, and took McDonnell, 
Gallagher, and Hipfon. McDonnell afked to 
be brought before a Juftice. M'Donnell was 
not tied j he rode upon his own mare. Before they 
went to the houfe at Turlough, Mr. Fitzgerald 

. took 
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took the witnefs afide, and faid they had better^ 
take them to Mr. Bolingbroke's, arid (hoot them- 
by the way; that it was a very bad managed' 
job that they had not been fhot in the taking. The 
witnefs faid, it might be better managed by 
caking them to Turlough ; and Mr* Fitzgerald* 
confented. The witnefs begged, as a favour to him-- 
felf, to be permitted to turn Gallagher away.- Mr. 
Fitzgeralid parted from them when they came to- 
the boufe at Turlough. John Chawner font for 
the witncfsj and defircd him to call for his maf- 
ter. They met in the garden at Turlough with 
Chawner. Mr, Fitzgerald mentioned to the wit- 
nefs, to fend the prifoncrs out upon fighs ; that is, 
that minute, that Chawner might fhoot thcrh/ 
The witfiefs was defired to look for Chawner's 
former gun. He fearcbed for, and found it; and 
Chawner loaded it with a brace of bullets. It 
was agreed to fend them- out dire6Uy. Chawner 
was to ihooc M-'Donnell ; Fulton and Mullen 
to fhoot the other two. When the witnefs was' 
almoft leaving them, h€ fpoke for faving Gal- 
lagher. Chawner agreed, and mentioned it two or 
three times j to which Mr. Fitzgerald anfwered. 
No y fi)oot the CGV&y^ the lovey f dead dogs tell n» 
tales ! Chawner was in the hay-yard, waiting for 
them to come out. ' Chawner propofed to fhoot 
them up flairs J and to pretend they'had attempt- 
ed ca efcape^ At 12 o'clock at night he wanted 
to have th« prifoners- fent out, that h^ might 
Ihooc tlvem. Tbe witnefs went into the room 
where the prifoners were;' and, having turned 
out the guard, defired Gallagher, McDonnell, 
and Hipfon, let what would happen, to keep 
filent : McDonnell thanked him ; and the witnefs 

faidj A fhut nK)uth makes a wife ' — ; and he 

j)oimed with his finger to his head. He fent up to 

his 
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his own houfe, by the defire of Mr. Fitzgerald, for 
two fheep, for the party*s fupper. In the morn- 
ing the witnefs called up Mr. Fitzgerald, who bid 
Kim feka twenty of the moft aftive men amongft 
the tenants. He did fo, and brought them to the 
hall, where fpirits of whiflcey were given to them* 
Mr. Fitzgerald told him the affair was managed 
badly, that they were not let to go laft night ^ the 
country would be up in arms, and his men would 
be Ihot; — but he had found a plan to have the 
prifoncrs fhot like dogs. . His plan was, firft to 
charge .a gun with two fingers and a half of pow* 
dcr, and feven fingers of fmall fnipe-fhot ; and 
then to fend a man on with that, who fhould 
fire from the wall of the park ; with direftions to 
fire at, and fpare none> 'It would /marten them up 
to bufinefs'j the party would think it a refcue, and 
the fmall fhot would not damage them. Mr» 
Fitzgerald called in the witnefs ; and Mr. Breck- 
nock brought a law book. Mr. Brecknock point- 
ed out a place in the book, and faid, that was 
what he (Mr. Fitzgerald) wanted. Mr. Fitz- 
gerald looked at the book, and faid, or read in the 
book, that they were indifted for felony, and if 
any attempt was made to refcue them, it was 
lawful to fhoGt them. Mr. Fitzgerald defired him 
to go and move up the guard further, and deliver 
thefe direfticns to them, which the witnefs did, 
Mr. Fitzgerald defined the witnefs to go to 
Fulton, and tell him to (hoot McDonnell, and 
Mullen to (hoot Hipfon; and i?^ would fend Foy 
to fhoot Andrew Gallagher. The witnefs anfwer* 
cd, that if Foy went, he would not go j and faid 
that he, the witnefs, would get a man to fhoot An- 
drew Gallagher. Shortly after the witnefs afked 
Chambers, would he kilt n man for kim ? Chanriber^ 
anfwercd, be would not for his mttfier's efi^te^ 

The 
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The ^itnefs faid, the charge in the piece he would 
give him, would, not kill a rat. He repl ied, that whac 
would kill a rat, would kill a man. The witnefs 
then drew it to fhew him, and Chambers con- 
fented to go to Fulton and Mullen* As they went, 
he delirtd Chambers not to tell them but he 
had a good charge. At the hall door, Mr. Fitz- 
gerald defircd them 9tol to make a botched piece 
of work of ity as was often done before \ for Mr.- 
M'Donntll and he could not live in the country- 
together; and if McDonnell was not Ihot, he 
would take his mare, and quit the country. Mr. 
Fitzgerald dcfired the witnefs to go up and tie 
the prifoncrs. The witnefs faid he would not j. he 
never tied any man. — None were tied but Iheep- 
Itealers and robbers. Hipfon and Gallagher were 
tied together, and McDonnell rode on his rnare.' 
. Murphy led him, John Fulton, John Mullen, Da- 
vid Simpfon, Kelly, Dornin, John Fohender, him- 
felf, and Murphy, were of the guard. Foy was fent 
after him, when he was about two hundred yards 
from the houfe, with a meflagefrom Mr. Fitzgerald, 
tliat the witnefs had before talked of faving Andrew 
Gallagher.; that he might as well let the whole ef- 
cape ; that nofuch motion fl^ould be made. The wit- 
nefs called to the guard to ftiorten their ftep, but 
they did not mind him. A (hot was fired about two 
or three hundred yards from the dter-park gate, by 
one of Mr. Fitzgerald's party. One Nelly, or Lelly> 
a clerk, who had drawn leafes for Mr. Fitzgerald,, 
fired that (hot. That was the (hot which was to 
fmarten the party up to bufinefs. The witnefs 
got dire6lions before, when that (hot was fired, 
to cry out a refcucy and he did fo. Hipfon was 
fliot by Mullen. Chambers fired. — One of the 
itien of their own party had a fpleen againft ano- 
ther^ and, as the witnefs. fuppofes, took an op- 

portunityj 
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portunity, arid killed their own man. The wit- 
hefs faw McDonnell's mare rearing in Murphy's 
hand'; his breaft towards them. — Three of the 
party fired at him ; — believes Fulton to be one of 
them. ' The (hot took effeft; for the witnefs faw 
one of his (M^DonnelTs) arms flinging as if 
broke. McDonnell fled towards Kilnacarra. The 
Witnefs does not know whether he (McDonnell) 
was ftopped or not. The witnefs went to a flioe- 
maker's houfe, and borrowed the fhoe-makefs 
fnare, and purfued McDonnell. The witnefs 
overtook him i' — fired at him. He was (hot 
dead. The party left Gallagher behind. Some 
others of the party took Gallagher home toTur- 
lough. Gallagher had got home before the 'wit- 
nefs. The witnefs met a man who had M^Don- 
heirs mare, whom he fent to know what was to 
be done with the dead bodies. The witnefs faw 
Mr. Fitrgerald, who faid, they h'ad made a l?ad 
Jbb to leave Andrew Gallagher alive to hang them 
all; — that mud not be — Gallagher fhould be fent 
to ajiiftice, and (hot on the road. The witnefs 
faid. He would not do it ; they fliould kill him 
flrft. He (Gallagher) had made apenetratingfpeech, 
and if Mr. Fit25gerald did not pity him, to pity 
his wife and children ; for his children would be 
fatherlefs, arid his wife a widow. The witnefs at 
length fettled with his matter to fend Gallagher 
to Hufton's. The witnefs's reafon for faving 
Gallagher was his friendship for him; Gallagher 
had inoculated his children, and given them me- 
dicines for nothing. The witnefs knew of other 
attempts made upon Mr. McDonnell by Mr. 
Fitzgerald, one rn particular immediately pre- 
vious to the lalt aflizes. 

N Mr. Burke 
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Mr. Burie objcAed to giving evidence of thisi 
kind i as Mr. Fitzgerald had been already indift- 
cd, tried for, and acquitted of, that offence. 

The Court over- ruled the objeftion, declaring 
that a witnefs had a right to give evidence of every 
thing that (hewed malice in Mr. Fitzgerald. 

Andrew Craig. The firft attempt he knew of 
Mr. Fitzgerald, upon McDonnell, was fhortly be- 
fore the laft affizes> on the day that McDonnell 
paffed by the pound, and had a converfation with 
Mr. Fitzgerald. Shortly after, Mr. Fitzgerald de- 
fired the witnefs to charge a nnulket with flugs> 
for he (Mr. Fitzgerald) wanted it to llioot otters. 
The witnefs did To, and then went to (hoot mag- 
pies. When he returned^ he was afked by Mr. 
Fitzgerald, if McDonnell had gone by — He told 
Mr. Fitzgerald, be believed not. The witnefs then 
went into the fcullery, and drew the charge out of 
the mufket he had loaded for Mr. Fitzgerald, and 
put in a little turf and chewed paper inftcad of 
the balls. He went home to his own houfe in the 
evening, and found one of his children burnt. 
He returned to Mr. Fitzgerald's to get fbme white 
lead and oil, to put to his child, and went to the 
hay-loft for that purpofe. He heard the two 
McDonnells ride by, talking of peace and quiet- 
nefs. He faw a man from the corner of the houfe 
ihoot at McDonnell ; and he faw that man return 
to Mr. Fitzgerald, and heard Mr. Fitzgerald fay 
to him, '* Good night, my faithful friend Foy." 
"When the witnefs came from the ftables,. Mr. 
Fitzgerald afked him, What he had been doing? 
The witnefs faid, he had come, left any thing was 
amifs amongft the horfes. Mr. Fitzgerald afked 
him, if he had heard a (hot. The witnefs faid 
not. When he came the next morning to Tur- 

lough^ 
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lough, he was alkcd by Mr. Fitzgerald, if he had 
heard any n^ws. The witnefs faid, he had heard 
very bad news; that McDonnell was fliot, palling 
by the road, three inches in his head. Mr. Fitz- 
gerald faid, Damn the drunken fcoundrel ; he had 
been hurt by fome of his own party. Mr. Fitz- 
gerald wanted the witnefs to fwear, that McDon- 
nell had fired the firft Ihot. The witnefs refufed it, 
faying, No, let the man who fired it fwear. A ball 
happened to be found on the road, which was 
prefcrved, and fome holes on the houfe (hewn as 
marks of fhooting. The next attempt he knew 
upon McDonnell was-r-He and Fulton were direct- 
ed to go to Chancery-Hall — they went there nine 
or ten times — in order to Ihoot At M'Donnell. 
One night that they went there^ three of the win- 
dows were open, and Fulton faid, " Bad luck to 
you who left the windows open, if you knew -vf hat 
Ave were about." Another night Fulton fecmed 
very dull; he faid his father had loft every thing 
by coming into thaj^ country, and if he (Fulton) 
did not (hoot McDonnell, Mr. Fitzgerald would 
turn them off; but the witnefs would rather lofe 
every thing than Ihoot at a man. ' The witricfs 
told him, there was a way lo fettle all that; 
which was to fire in at the windows when ;iobody 
was in the room, and it would be talked of as an 
attempt upon McDonnell. Fulton did foj and 
the witnefs rode off, and told Mr. Fitzgerald that 
there was bad news, that Fulton had fired into 
Mr. McDonnell's houfe, and the witnefs was afraid 
he was taken, Mr. Fitzgerald feemed rather to 
bemoan the lofs of a gun and cafe of piftols, that 
Fulton had with him, than Fulton's being taken. 
He knew of another attempt on Mr. McDonnell:— 
^e (Fitzgerald) ordered him to go to Keelogues, 
N 2 and 
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and (hoot McDonnell one of a brogue-maker'3 
houfd. On another occafion he Had direcSlcd Mul- 
len and Fulton to flioot McDonnell. At one time, 
when the witnefs objcdted to doing this kind of 
bufinefs, faying that he was a man who had a fa- 
mily, that he hiad a good charafter, and the affair 
would come to light, Mr. Fitzgerald faid, fihce 
he was fo delicate, to fend Murphy to him, that 
he might fend him to Capperary-Houfe, where 
John Chawner was to bring McDonnell. Chawner 
lived with McDonnell as a fportfman. Chawner 
had formerly lived with Mr. Fitzgerald. 

He was crofs-examined hy Mr. Owen* 

It was fince he came to gaol that he refolved to 
give evidence. He had made his cfcapc. He was 
taken near Dublin. He coGld not tell how long 
fince. Nobody prevailed with him to make his 
confeflion. He could not tell why he did not make 
it before he v/as taken, There was no meffagc ever 
fent to him about it. He never had any converfa- 
tion with the Attorney-General — never faw hiiTi 
but at the laft aflizes, and at Mr. Conolly's once 
hunting. No perfon ever fpoke to him about 
confeffing. Mr. Fitzjgerald told him he had war- 
rants. Brecknock pointed out the place in a law:- 
boolc. Mr. Fitzgerald faid it was an aft of par- 
liament, and that it was lawful to fhoot peopje 
when indifted for felony. The witnefs did not 
know whether they had a warrant or not."' Mr. 
JFuzgerald appointed a 'place to fhoot M'Donhell 
and the other prifonersf when tKe refc%e fiiot, as he 
(Mr, Fitzgerald) called it, fhould bfc fired. The 
witnefs could have killed Gallagher himfclf, but 
lip.wifhed to kec|) his hands clean, ' When upon 

other 
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^ther occafionshe has had fcrtiples, Mr. Fitzgerald 
had repeatedly told him, that he ought to obey 
iiis maftcPs (Mr. Fitzgerald's) orders, and that no 
judge or jury would or could find him guilty for 
fo doing. The witnefs had hopes of being favcd 
on account of his evidence. 

Fourth witnefs for th^ Profecutiqn. 

The Rev. Mr. Ellison examined by Mr» Daly. 

He took the information of Andrew Craig 
about k month ago. Before that he had taken his 
cohfefljon. The gJloler had told him Andrew Craig 
wiQied to fee Mr. Cuff, James Brown, and the 
witnefs, and would tell nothing till they were all 
together. Mr. Ormfby was prelent. Andrew con- 
feircd in much the fame manner that he had that 
day given evidence upon the table. He faid, he 
hoped it woyld be for the good of his foul, and; 
that he hoped Mr. CufF would make intereft for; 
him. There was no promife whatfpever made him, 
Mr. Cuff told him, if his condud deferved any 
mercy, he would apply for him : but there was 
po promife whatfoever made, He took Mr. 
Thompfon with him upon another occafion, that 
he might have a refpeftable witnefs. When An- 
drew fwore the information, there was no promife 
piade to him* 

He was crofs- examined by Mr. Stanly. 

Craig had made his confeflion before tht aflizes/ 
Qnc Hceny, a man of his (Craig's) own chufing, 
drew his confeflion. He had not returned his con- 
iefllon to the Clerk of the Crown. He had kept 
\t till the Attorney-General came to Caftjebar, 

and 
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ind then gave It to him ; and the Attorney- Gcnev 
ral afterwards returned it to the witnefs. He had 
kept it ever fince. He never had eonfipared the 
confeflion and information, but from his memory 
they correfponded. The informauon was written 
by his clerk. He left his clerk to take down the 
information in writing. The witnefs examined 
Craig over and over again by the written exami- 
nations. The witnefs apprehended Mr. Fitzgerald 
the day Mr. McDonnell was killed. He alfo ap- 
prehended Fulton. He did not examine him at 
the time of apprehending him. The gaoler went 
from the witnefs for the warrants, if Fulton had 
any, and brought a perfon to be v^itnefs of his 
cortduft. The gaoler brought feyeral papers^ 
(which the witnefs now produced) ; three of th^ 
warrants, he believes, were figned by Alexander 
O'Malley. He had feen his hand-writing as a 
Juftice of Peace. One of the warrants he wa$ 
fure was the haod-wricing of Mr. Bolingbroke.. 
He was not fure whether the name William Ful- 
ton, inferted in the warrants, was or was not Mr^ 
l^itzgerald's hand-writing 5 but believed it to bc 
iis hand- writing. 

Fifth mtmfs. ^ 

^b^Rev. Thomas ihompfon examined by Mr. Blojffi^- 

He kpowjs Andre^p Craig, He iaw hin\ in the 
gaol with Mr.Eliifon, in company with the 
gaoler and the clerk, who took his depofition 
fairly. There were no promifes made to him; 
he heard Craig make a verbal confeflSon 5 and it 
was the fame wifh the written one. * The witnefs 
had applied to the Attorncy-GeneraK both perfo»- 

nally 
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nally and by letter, to know if he was to pr^rc 
Craig for eternity; and the anfwer he received 
was, that he was : and tHe witnefs at all times 
told Craig fo ;.. and Craig always adhered to the 
fsime ftory. 

He was crofs-examined by Mr. CalbecL 

It was natural to fuppofe, that he (Craig) wa$ 
agitated by hopes and fears of life ; and the wit- 
nefs dared fay he might have been fo. 

To a queftion from one of the Jurors, 

He faid, he never heard, that any perfon made 
him a promife of any thing to induce him to 
make his confefllon. He knew one of the perlbns 
alluded to had defired him to tell Craig, that he 
made him no promife, nor gave him any hopes. 
The perfon the wicnefs now alluded to was Mr. 
Cuff. 

Here the Prosecution clofed. 

Mr. Calbeck rofe to ftate a Cafe, and Mr. Baroa 
Power objefted to it, as being diforderly. 

The Chief Baron faid, that he did remember, in 
the cafe of the White Boys, on a Special Com- 
miffion, Lord Chief Juftice Clayton, Mr. Juftice 
IJll, and Mr. Juftice Malone, did permit a Cafe 
to be ftated, but not as a matter of right, buc as 
a matter of favour. 

Mr. Baron Power when at the Bar never had 
feen it pradlifed, when on the Bench never had 
fuffcred it, and he did nOt think he could now 
permit it. 

Mr. Calheck 
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Mr, Calbeck faid, that it was dohe in the eafB 
of the Hearts of Steel. 

Mr, Baron Power told him that he Was mif- 
taken ; but, he believed, not wilfully. He (the 
Baron) had himfelf fat upon that occafion with 
Lord Annaly and the late Chief Baron Foften 
The late Chief Baron Burgh had fpoken very ably 
&s to points of law, but there was no attempt of 
that fort. 



The Prifoner went into his Defcneci 



John Scott y the firft witnefs therein, was examined 
by Mr. Calbeck. 

He lived at Turlough with Mr, Fitzgerald.-— 
Alexander 0*Malley is a Juftice of Peace for the 
county of Mayoj on the i8th Mr. 0*Malley Was 
at Turloirgh, and figned and fcaled the warrant 
then produced to him. 

He was crofsrexamiiied by the Attdrney-GeneraK 

He was fure that the name William Fulton, in 
the direftion of that warrant, was not Mr. Fitz- 
gerald's hand-writing. William Fulton wrote his 
own name, and not the Prifoner. The' name 
William Fulton was written before the warrant 
was figned and fealcd by the Magiftrates. 

The Clerk of the Crown, by order of the Court,* 
then read the following Warrant. 

AWar 
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A Warrant, figned Alexander O'Malley, dated 
iSth February, 1786. 

County of Mayo,) WHEREAS I have this day 
to wit. ^received information, upon oath 

J of John Murphy, of Drina- 
nough, in the parifli of Killicommouge, barony 
?of(.avan, and county of Mayo, that on the .9th 
day of January laft, informant was committed 
to Cattlebar gaol, on a falfe occafion of Patrick 
Randal McDonnell, of- Caftlebar aforcfaid, where 
tinformanc was neck-yoked by order of faid 
.McDonnell, and no perfon allowed to bring hi^m 
the common necefTaries of life, nor pen, ink, 
or paper, during the fpacc of eighteen or twenty 
days : during which time he was vifited feveral 
timps by the aforcfaid Patrick Randal McDonnell, 
John Gallagher, Andrew Gallagher, William 
Kelvin, Robert Mi^tlan, and Charles Hipfon, all 
of Caftlebar aforcfaid, all of which fcvcrally, and 
.repeatedly, threatened to take informant's life, if 
he did not fwear that George Robert Fitzgerald, 
Efq; ofTurlough, defined, or rather comriianded 
-him to fire a fhot at the aforefaid Patrick Randal 
JM'Docirtll, 

That upon fending his difcharge to the gaoler, 
in whole care he was, who enlarged him, he was 
4nct by the aforefaid Patrick Randal McDonnell, 
who moft violently and felonioufly feized him, and 
dragged bim back into the body of the gaol, 
and taking the keys from the gaoler, locked him 
in, carrying the key along v/ith him to his lodg- 
ing, and fo continued to keep informant in con- 
finement for the fpacc often or twelve hours, with- 
out any order whatfoever ; at the end of which time 
he brought a fiefh committal againft him, deli- 

O vcring 
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vcring the keys, with faid committal, to thfj 
gaoler. 

Saith, upon being lawfully difchargcd a fecon4 
time, he was met by faid Batrick Randal McDon- 
nell, and Hipfon aforefaid, who fei^ed him as 
aforefaid, telling him that be would lodge him in 
a place that no difcharge would, or could rele^fe 
him from; upon which they dragged him to the 
houfe of Michael Moran, cabinet-nriaicer and ale- 
houfe-kecper in Caftlebar aforefaid^ who,, upon 
feeing him, advanced with a naked fwor4 in his 
hand, fwearing by G— d that he* had a great 
mind to take his life before he would part him ; 
upon which he was dragged up ftair§ in laid houfe, 
and lodgfed in a room therein, where there was'i 
ftrong guard of the aforefaid banditti placed/over 
him, which guard forced him to creep iii undel; 
a table, where they watched or guarded him 
with nine guns, or bayonets, fix or eight cafe o€ 
piftols, and four halberts. 

That the faid Patrick Randal McDonnell gave 
ftrift orders to the aforefaid guard or banditti,! 
that in cafe there (hould be any lawful demand 
made by informant, that they might take away 
his life, and let thofe that made fuch a demand 
take his corpfe^ which, informant believes, they 
would have done,'* were it not for the interpofition 
of the High Sheriflf'that enlarged him. 

Thefeare therefore, in his Majefty's name, (Irict- 
ly charging and commanding' you, the under- 
named, upon fight he'reof, to apprehend the bodies 
of Patrick Randal McDonnell, John Gallagher, 
Andrew dallagher, William Melvin, ' Robert 

• ^ • -r • '• ; Metlan, 
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Kl^tlan, Charles Hipfon, and Michael Moran, 
and them, or any of them, fo apprehended, you 
ire to bring before me, or fome other of his Ma- 
jefty*s Juftices of the peace for faid county. And, 
for fa doing, this fhall be your fufficient warrant. 
Given under my band, this l8th day of February, 
1786. cigned, 

ALEX. O'MALLEY. 

To all liigh and petty conftables in faid 
county, efpecially to IVilliatn Fulton and 
his affiftarits, this to execute. 

He alfo read 

A Warrant, figned Alexander O'Malley, dated 
1 6th February, 1786. 

County of May o,y WHEREAS I have this 
to wit. f day received information, upon 

J oath of John Murphy, of Dri- 
hanough, in the pari fli of Killicommouge, ba- 
rony of Cavan, and county aforefaid, on the 9th 
day of January, as the informant was lying in 
his bed in his own houfe, between the hours of 
eleven and twelve of the clock at night, he was 
greatly alarmed to hear both the doors of his faid 
houfc burglarioufly broke open at oiice, which 
was no fooner done, than he perceived one of the 
party that fo forced or broke open the fame, 
advanced towards the fire, and thereupon taking 
a lighted or kindled turf, with which he lighte4 
a cahdle that he had brought along with hirti, 
which was no foo.ner done^ than informant's bed 
was iurrounded by a banditti of armed men^ 
damdyi John Gallagher, Andrew Gallagher, 
O 2 Williarn 
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William Mclvin, Robert Mcdan, Alexander 
McDonnell, and Charles Hi[.foni all of Caftle- 
bar, in faid county, (which laft mentioned Hip- 
fon comnaanded the aforefaid banditti) ta feizc 
informant, which they did accordingly, and 
dragged him mod inhumanly out of his faid bedy. 
each and every of them aiding, aflifting, and 
abetting one another. 

That the aforefaid Andrew Gallagher, aided, 
afllfted and abetted by the aforefaid banditti^ did,, 
then and there, moft wantonly, wilfully, andfclo*- 
nioufly fire a iliot from a piftol loaded with gun- 
powder and leaden (lugs, or leaden fhot, called 
Swan-drops, at informant, with an intention to 
take away his life, without affigning any reafoa 
whatfoeveF; which trearmtrnt they perfifted ii> 
without intcrmiffion,' until they brought him into 
Caftlebar aforefaid; upon which they brought 
him to the houfe, or lodging, of Patrick Randak 
McDonnell, into whofeprcfence they immediately 
•conveyed him. 

That the faid "Patrick Randal M^'Donnell oiTer- . 
ed him a reward of 300L fterlmg, if he would^ 
Iwear, or niakc aflidavic, that George Robert 
FitzgeralJ, Lfq; of Turlough, defired or com- 
manded hi«n to fire a fhot at him the faid Patrick 
Kandal M Donnrll j and finding that informant 
would by no means perjure himfclf, for any reward 
whatfocver. 

That he, the faid Patrick Randal M'Donnell^ 
did then and there make oath, on the Holy Evan- 
gelifts, that if informant did not fwear, or make 
oath, as he defired him, that he would ered a 

gallows. 
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gallows and hang^ him on thq. fpor ; at the fame 
tinw calling for a rope, in order to perpetrate, or 
put his wicked and felonious defign in execution ;. 
which faid rope was brought' unto hioi by Hipfoa 
aforefaid; on fight of which, informant, knowing 
by common report,^ that the faid Patrick Randal 
McDonnell was wicked and defperate enough to 
hang him, was put into bodily dread and feaf of 
his life, and more efpecially as the faid Patrick 
Randal McDonnell isajuftice of the peace, and 
did wickedly and felonioufly, with a facrcd oath,, 
threaten to haag informant ^ and the more fo, be- 
caufe informant well knew that the faid Patrick 
Randal McDonnell then did, and ftill doth enter- 
tain and aflbciate with a numerous armed banditti^ . 
for the purpofe of annoying the laws, to the great 
terror of the whole country. 

Thcfe are therefore^^ in his Majefty's name^ 
ftriftly charging and commanding you the under- 
named, on fight hereof, to apprehend the body of 
Patrick Randal M'Donnell, Andrew Gallagher^ 
John Gallagher, William Robert Mctlan, Alex* 
ander McDonnell, and Charles Hipfon^ and them^ 
or any of them fo taken, you are to bring before 
me, orfome other of his Majcfty's juftices of the 
peace for faid county, to be dealt with according 
to law. And, for your fo doing, this ftiall be 
your fufficient warrant. Given under my hand 
and feal, this i8th day of February, 1786. 

Signed, 
, ALEXANDER O'MALLEY. 

To all high and petty conftables in faid 
county, efpecially William Fulton and his 
affifl:ants, this to execute. 

The 
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^he Rev. Mr. EUifon was again examined.— ^ 
Me had frequently fecn Mr. Bollingbroke write j 
a paper was produced to him, it was figned by 
Mr. Bollingbroke. 

The Clerk of the Crown, by di reft ion of the 
Courtj then read a Warrant figned by John 

BOLI^INGBROKE. 

County of Mayo,? -Sy John Bollingbroke^ E/q-, ong, 
to wit* i of his Mdjeftfs Jufiices of the 
Peace for faid County. 

Whereas I have this day received information 
tjpdn oathj by Patrick Browne, of Clougher, in the 
parifli of TurloUgh, barony of Carra, and county 
fifdfefaidi that on the twelfth day of December 
Inftkrit, between the hours of feven and eight of 
the "(jlock at night, as this informant was fitting 
in ^ houfe in Capparany, in the parifh of Tur- 
iough, barony of Carra, and county aforefaid, 
which hdufe his maftcr, George Robert Fitzge-^ 
fald, Efq; ordered him to take care of, together 
with the farm annexed to it, he was, on a fudden,. 
alarmed to fee the door of faid houfe mod forcibly 
and burglarioufly broke open by three men, 
nanrielyj Charles Hipfon, cordwaincr, John Keefe,- 
and James RafFerty, yeomen, all of Chancery 
Hall, in the parifh of Turlough, barony of Carra, 
arid county aforefaid ; which faid laft-mentioned 
RafFei-ty had a lighted or kindled turf in jiis hand, 
with intention to fet the faid houfe on fire, as 
irifornriant verily believes, had he not been there j 
arid upon entering faid houfe, they immediately 
placed themfelves in fide of the door, with gunj; 
and pifliols in their hands, which they no fooner 

had 
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Jiad done, than the afore-mentioned Hipfon de« 
fired his comrade, the aforcfaid Rafferty, lo bring 
him a candle, which they had brought with them i 
and upon lighting faid candle, they made a ge-^ 
neral fearch, and finding nothing in faid hQufe^ 
they told this informant, that if they had n^et 
with any arms the property of George Robert 
Fitzgerald, ^.fqj of Turlough, that they would 
have taken and carried them away. Informant 
further faith, that they put him in fuch dread an4 
jfear of his life, that he abandoned faid houfe next 
morning, and furthep faith not, 

Thcfe are therefore,, in his Majefty'iB mme^ 
ftriftly charging and commanding you the under- 
named perfons, upon fight hereof, to ap'pprchend 
the bodies of Charles Hipfon, John Keefe, and 
James RafFcrty ; and them,' or any of them fo ap* 
prehended, you are to bring before me, or fomc 
other of his M^efty's Juftices of the Peace for 
faid county, to be 'dealt 'v^ith according to law,. 
fnd for you and every of you,' fo doing, this fcajl 
be your fufficient warrant. Given under my band 

iind feal, this 26th day of December, 1785. 

ki * - , . . « 

JOHN BOLUNGBROKE, 
(Seal.) 



To all kigb and petty con" 
' Jlables in Jdid county ^ejpe" 
daily to William Ful- 
ton and his AJfifiants^ 
this to execute. 
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^ot was again examined vn the direSy J^y Mr^ 
Calbeck^ 

He was in the houfe of Ttjrloiugh» <3ia the ajft 
cf February,* whenHipton,. Gallagher, andM*Don- 
dell, were going ^>yajr i it was half paft eight 
when Brecknock cathe from his bed- Brecknock 
was not up when thej went away^, he^naight ha.ve 
teen up before the fv^^iti^efs faw h\rt\. 



iJe was again frofs-e^amned by tbt Attorn^ 

General^ . ' 

• <•■••' 

He came fronri Bengal, with Mr^ Charles 
Lionel JFitzgerald, in the year ,^77 !• He Jived in 
the family everfince, there was no pcrfon profen4: 
'when Mr. 6'Malley figncd the warranty but Mr. 
O'Malley, Mr. Fitzgerald, and ^the witncfs ; th.e 
witneft brought a candle. One Paddy, Mr. 
O'Malley's cltrk, clrewthe warrantable, the clerk, 
was not there. The clerk wrote th^ warrants ia 
the k.'tchcn.' When the witnefs brought in Ful-. 
ton, Fulton put his own name in the warrant. 
Fulton writes a pretty hand. G'Mal^ey fwore 
Murphy, and Murphy put his mark to the war- 
rant i both were done in the kitchen. O^Malley 
brought up the warrant and figned it in the par- 
lour. The warrants^ were given to Fiiltoh.. by 
Mr. O'Malley, to execgte. ' Fivlton pwt them 
into his pocket. O'Malley did not give them to 
fdr. Fitzgerald. 



Second 
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Second Witnefs in the DefencL 
Edward Dillon, Efq. examined iy Mr. BUrhd 

Qn the 20th of February lall he was neaf 

• Bally vara. He lay the night before at M'Ma- 
nus's, on his way from Caftlebar to the county 
of Galway, where his o\yn houfe is- He faw a 
parcel of men on the lands of Red -hills, with 

.tticks and weapons .in their hands; he thought 
they.might be in purfuit of a mad dog. He law 
Mr. Fitzgerald, on the lands of Red-hills, joining 
the bog. Mr. Fitzgerald's fervant was along 
with him. Aftei- he met Mr. Fitzgerald, he 
made a (hort way, as the witnefs thought, to Mi- 

.nola. The witnefs heard two or three ftiots, and 
was coming towards the houfeof Bally vara, when 
Mr, Fitzgerald galloped up to him, and faid^ 
You had better not go forward, for they are firing 
out of that houfe. He faw no fhot fired from 

•the houfe of Ballyvara. He heard five or fix 
(hots fired : and, on refleftion, he thought he 
mull have been killed, if he had gone through 
Ballyvara. He knew McDonnell and Gallagher, 
but did. not know Hipfon. 

To a queftion from one of the Jurors. 

Mr. Fitzgerald did not appear to have been in 
<lifguife ; he had a brown coat on. As the witnefs 
believes, it was a furtout, wrapper, or" riding- 
coat ; and was fuch as a gentleman might wear. 
He did not obferve iMr. Fitzgerald to' have any 



arms. Mr. Fitzgerald rode with a flick. 



rhird 



Third Evidence for the Defence j 

^he Rev. Henry Henry ^ examined by Mr. Oijcthi, 

On the aoth of February he was at Mr. V\x*z^ 
gerald's houfe at Turlough. He was there whcfn 
M^Donnelli Gallagher, and Hipfan were brought 
there. He heard a corn^erfation between Mr. 
Fitzgerald and the prifoners. The prifoners 
expreffed a wifii to know what was againft them. 
Mr. Fitzgerald read apartof fome papers, which 
the witnefs believed to be warrants, to them, in 
the prcfence of McDonnell. Hipfon and Gal- 
lagher, in an inlblent manner, told Mr. Fitzgerald 
they did not regard his charges. McDonnell ex- 
preffed a wilh to be brought before a Magiftrate. 
Mr. Fitzgerald thought it unfafe to fend them at 
night, for fear of a refcue. There were chairs offerr 
ed to the prifoners. When the witnefs was at din- 
ner, he found the prifoners had been fent up (lairs. 
Mr, Fitzgerald fent a meffage to Mr. M^Don-f 
nell, to know if be.chofe any thing ; and thean- 
fwer which was given to Mr. Fitzgerald, was that 
JVIr. McDonnell did not choofe to eat any 
thing. The witnefs flept at Turlough : he was 
there when the account of the killing came to Tur- 
lough. Mr. Fitzgerald was at his own houfe 
when McDonnell and Hipfon were killed. The 
witnefs was at Turlough when Mr. Gallagher 
was brolight back there : he heard no direftiorts 
relative to a refcue : he faw the guard on the 
morning of the accident: he was ftanding about 
the door with Mr. Fitzgerald. The witnefs rofc 
about fun-rife, between feven -and eight o'clock. 
Mr, Fitzgerald was up before the witnefs. The 

witncft 
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iwknefi pafled iii and out of the houfe : he heard 
no dired:ions giyen to the guard : the guard flood 
ajc the right hjand of the houfe, nearly oppofite to 
it : he did not fc^ Mr. Brecknoick before Mr. 
Gallagher was gone. Mr. Brecknock, to the beft 
of this witnefs's knowledge, was in his room, and 
to his, the witnefs's feeing, was nop about the 
hjoufe. 

Hi was cfofs'tscamined by Afr. Attorney General. 

He faw the warrants on the table with Mr. 
Fitzgerald, when he read them. He does not 
know frpm ^hofe cuftody Mr. Fitzgerald got 
jDhem. 

To a queftion from one of the Jurors. 

He knew Scotch Andriew : he faw jhim at Tur- 
iough : he never was much \vith Mr. Fitzgcralfl : 
he Sept there the night before the accident. 

Fourth ff^tnefs for the Befencey 

John Lovey examined hy Mr. Stanley. 

He lives at Clantubberet ; he remembers the 
aift of Felyuary : he rofe by the break of day, in 
order to meet his daughter, whom he had fent 
for to Strabane. As he wa? going through the field^ 
called GurtnefuUa, he faw feveral men, to the 
number of about twcjye, near GurmefuUa 5 they 
were walking infide the >yall. There was Terence 
McDonnell, and Patrick Randal, McDonnell's 
gardener, and fome other followers of M*Don- 
neirs, infide of the wall, in the park. They were 

walking 
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Tw^alkirtg backward and forward, aiid the wltttefs 
hid himfelf behihd a thoirrt* bufll. They were be- 
tween him and the wall leading to the crofs roads. 
He wa$ afraid of his life to go on. Some ijttle 
time after he heard theni fay, if Mn. McDonnell 
would come, they would foon free him, by (hoot- 
ifig Fitzgerald and fome of hU Northerns. At 
fome confiderable time after, he faw them fire 
over the wall. There were high ftones at the bot- 
tom of the wall, on which they got, and Ijad their 
guns on the wall and fired. He heard^ murder 
cried on the road : the men who had done this had 
fcattered themfelves down through a wood lead- 
ing to Mr. McDonnell's, and the wirncfs went 
away fatter than he came, and knew no more 
about it. ' 

He was crofs-cxammd by the Attorney General. 

He lives at Clantubberet: it is an out-fcout of 
Mr. Fitzgerald's eftate. He faw thefe men of Mr. 
M^Donneirs before fun-rife. He did not then 
number them. He >^cnt behind the bulb, and (laid 
there till it was light enough to number them. 
He was fo frightened at feeing them, that he hid, 
The bufli behind which he hid, was about fcvtrnty 
yards diftanr from them. He wenrthe/e bef6re 
break of day. He he^rd them fay tht:y*would free 
McDonnell, and (hoot Fitzgerald and h'is Nor- 
iherns. He faw them mo6nt on the ftones and 
(hoor, and then fcamper away. He did not go 
to meet Mijfey his daughter, who was to come 
from Strabaiie. She did not come, on account of 
this Ri:pparee bufinefs. He was (tire, if he had 
gone on, he would certainly lofe his life. He 
never returned to tell Mr, Fitzgerald and his 

men 
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men of die datngw-: he had no fliought of any 
perfon but himfclf, and he took no precautioh 
about MSJf^ his daughter. He^had come before, 
when Humphrey George was taken up, to prove 
that he (George) was not on the guard of Gal- 
lagher and the prifoners , becaufe George was 
at Clantubberet, when he, the witncfs, returned 
at nine o'clock. He had lived fixteen years in 
that country, and never was before a Court in that 
time. 

To a queftion from one of the Jury. 

The wind blew to' the South-Weft, and it was 
pretty windy : the men were to the fouth of him ; 
thie men could hide themfelves if they pleafed j 
he never was nearer to them than feventy yards. 

Fifth Witnefs for the Defence, 
Samuel MConnell, examined by Mr. Burke. 

He knew Jamefe M^Connell : he was his fon r 
he is dead. Upon being aflced by Mr. Burke 
what was the caufe of his death, 

The Court interrupted Mr. Burke, and told him, 
that if it was only to prove this M'Connell was 
killed in this affray, it was no part of the matter 
in iffuci and M^Connell was no further exa* 
mined. 

Sixth Evidence for the Defence^ 

Judith Kilgallini examined by Mr. Calbeck. 

She lived at Turlough in February. She re-^ 
members the day that Mn McDonnell was (hot : 

Ihe 
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flie was up early in the mornii^: ilhc faw Mf, 
Fitzgerald early : flic faw him frequently : (he did 
npt fee Mr. Brecknock out of his room, till after 
eight o'clock : flie did not fee him and Mr. Fitz- 
gerald converfe together : (he heard Fitzgerald 
dircft the party to take the prifoners to Mr. Bol-r 
lingbroke's,.and to do nothing contrary to law. 

John Scut was called again, and examined by Mr. 
Calbeck. 

He knows the room where Gallagher, McDon- 
nell, and Hipfon, werp oonfined. He fliut, and 
n^j^led up the ftiutter^,. becaulc there wjjs a broken 
j^ane in the window j the fliutters were not bpencd 
lintil after the gentleincn went away : he wa§, 
forced td open them with a hammer. 

Judith Kilgallin Was called again. 

She knew the room where Mr. McDonnell 
and the other prifoners were. There was but one 
window iniir. A piece was broken out of one of 
the panes, and part of the pane was in the win- 
dow. The window fliutters were fliut and nailed, 
and riot opened till the prifoners went away. 

S^e was (Tofs-examined by Mr. Baly. 

jShe made up the room in the morning 3 but not 
in the dark^ for there was a candle, in it. Scot 
opened the window. She was not told by any 
body that flie ]iyas ?q be examined j but' the man 
who brought her, tolcJ her Scot was, examin^ed 
twice. 

Mr. 
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Mr, Aitorney General ftated to the coi^rt, tlia*c 
he thought it neccffary to rebut fomc part of the 
evidence that had been adduced upon the defence 
of Mr. Fitzgerald, refpefti.ng the warrants, and 
then called Edmond M'Keal. He faid, that in 
February Uft he was in Turlough, he afled as 
clerk 19 Mr. Fitzgerald. [A warrant was then 
produced to him.] It was his, the witnefs's, 
hand-writing, except the name William Fulton, 
which was npc his hand-writing. He faw the war- 
rants figned in Fitzgerald's parlour. Mr. Fitz- 
gerald, Mr. O'Malley, Mr. Brecknock, Murphy 
and his wife, and Henry and the witnefs only 
were prefent. Murphy fwore to two papers, they 
were not filled^ up when O'Mallcy figncd them. 
[He was then (hewed another warrant] — he wrote 
that paper alfo j there was no perfon prefent, but 
thofe whom he had already mentioned, when 
O'Malley figned the warrant, which was figned 
before the blank was filled up. [Another warrant 
was produced to him] : it was his hand-writing. 
[A fourth warrant was (hewn him] : it was not his 
hand- writing. The warrants when figned were 
given to Mr. Fitzgerald.' He did not know 
whether Fukon writes or not. 

He wr.s crofs- examined by Mr, Burke. 

He was told by one James McDonnell, he would 
be fummoned ; the witnefs faid that he might fpare 
himfelf the trouble of fummoning him, as he would 
come of himfelf. The witnefs put in the date in 
the parlour J he had feveral tim^s come to Mrs, 
Fitzgerald to aflc her for his wages, he had got 
ifour guineas in part of payment of the debt due ta 
him, the whole of his demand was lol. 7s. 6d» 
Mrs. Fitzgerald promifcd to pay him the remain- 
der. 



( lao ) 

dcr. The witnefs had faid that he would he 
revenged on Mr. Fitzgerald. 

And'€w Gallagher was again produced. He 
often faw -Mr, Fitzgerald write: he faw him 
write feveral times the 21ft of February laft. He 
believes the name William Fulton, infertcd in the 
blank, to be the writing of George Robert Fitz- 
gerald. 

Seventh Witnefs intheDefence, Thady Murphy ^ was 
examined by Mr. Stanley y 

Is a^prifoner for debt in the Marlhalfea of Caf- 
tlebar J he knows William Kelly : he faw him in 
gaol in Caftlebar. The witnefs heard Kelly fay, ort 
fome quarrel with the gaoler, that he wilhed that 
he had broke the gaoler's neck, for hindering him 
to go among his friends ; and he was forry that he 
had gone again ft Mr. Fitzgerald, for he was a 
good landlord ; and he would not for twenty gui- 
neas that he had. 

JEighth fPitnefs for the Defence y Richard MogrCy was 
examined by Mr. Owen. 

He is a prifoner in the Marfhalfea of Caftlebar : 
he heard William Kelly fay, that he would not 
wifti, for twenty pound, or twenty guineas, that 
he had any thing to fay to the affair between Mr^ 
Fitzgerald and Mr. M'DonnelU 

'Ninth Witnefs for the DefencCy examined by Mr. 

Calbeck. 

He is a prifoner in the Marftialfea of Caftlebar t 
he knew Kelly : he had feen him in the prifon : 
he heard him fay he was not fatisfied with what he 
had done, and that he would not for twenty gui- 
neas that he had done what he did. 

The 
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The Lord Chief Baron then proceeded to charge 
the jury to the following purport: That the pri- 
foner, George Robert Fitzgerald, ftood indiAed 
with another, for having, of his malice frepenfed^ 
wilfulty and traiteroujly provoked, Jlirred up, and 
procured, Andrew Craig and others, to flay and 
murder one Parrick Randal McDonnell, in the 
very words of the ftatute of the lothof Henry VlL 
and the indiftment proceeded to aver, that a mur- 
der was aftually committed on the faid Patrick 
Randal McDonnell, by means of the provocation, 
ftirring up, and procurement, of the faid George 
Robert Fitzgerald. 

There was alfo another indidtmeiit againft him, of 
a fimrlar nature, for the provocation, ftirring up and 
procurement, of the murder of Charles Hipfom 

The whole was but one tranfaftion, and the evi- 
dence went to both the indiftments* A great part 
of what had been ftatcd in evidence on the table, 
had been merely introduftory — a great part of it 
was not material, and drawn forth, not by the exa* 
mination of ccunTcl, but from the cagernefs of the 
witnefles. He would endeavour to feledt fuch parts 
of it as appeared to him applicable to th« cafe be^ 
fore the jury, and wa? happy to find that feme of 
them had themfelves taken notes. 

The Chief Baron theft went through the material 
parts of the, evidence, except that given by An- 
drew Craig, which he did not recapitulate, but 
faid he would have entirely to tlie jury, fubjcft to 
this obfervation, that being indidled for the fame 
offence himfelf, and a principal aftor in it, he 
had fworn with a halter about his neck; and 

Q therefore 
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therefore his evidence ought not to be liglidj^ 
received, but weighed in the fcales of proba- 
bility, even to a fcruple, and no further believed 
than as the evidence of other witnefles, where they 
fwore to the fame fadt?, confirmed ir, or, where he 
was the fingle witrvefs,, rendered it probable. He 
.faid, that to convict the prifoner of th- offence laid 
in the indiftnaent, it was neeeffary firft to prove, that 
a murder was committed by perfons named in the* 
indiiftment, or fome of them ; nexr, that they adted 
by the procurement of the prifoner. 1 hat it was- 
proved that two homicides were committed, and 
committed by fome of the perfons charged, in the 
indidtment> with that fadt; for all thofe who 
were named by the witnefles to have been in the 
guard, when that fadt was committed^ were part.^ 
of the fiftten or fixteen charged in the indidt- 
msnt'.'but whether thefe homicides amounted to^ 
murder, would depend partly on evidence, and 
partly on matter of law; that, if they believed 
the evjtlence for the crown, the perfuns who com-- 
potcd the guird had diredtons to fhoot and make- 
fxirc of their prlfoners, if there was even the* 
colour of a refcue; that there was in truth no* 
refcue, or attempt to rtfcue, but m-rely a Ihot 
fired by one cf their own body, to give the appear- 
ance of a refcue; and that thereupon Hipfon^i 
though bound with cords, and unable to refill or 
efcape, was ihot dead upon the {pot, and McDon- 
nell Ihot in the arm, and, wheft lying on the bridge^, 
helplefs and unrefifting, dilpatched. The pri- 
foner indeed attempted to luftify thefe homicides^ 
by proving an endeavour to refcue by fome 
friends of die deceafed. What credit John Love^ 
who gave an account of this tranfadtion, to which 
he was the fingle witnefe, deferved, he mull leave 

ta 
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to*<he jury J but fuppoiing, according to the 
.evidence of that witnels, that twelve men had 
actually come and fired .upon the guard, were 
they therefore to kill their prifoners? Certainly 
not. They might perhaps be juftifiable in kill- 
ing the" aflailants.; but not in killing their pri- 
•foners, who neither joined in the rcfcue, nor 
made the leaft attempt to refcue. He conceived, 
that to kill prifoners charged with a mifdemeanor, oc 
,arrefted by civil procefs, in cafe of flight or refcue, 
would be murder, or manflaughter, according to the 
xircumftances; and that the killing a prifoner, evea 
under a charge of felony, could not bejuftified buc 
where his own flight or refiftancewas attended with 
xircumftances which fhewed that he could not be 
.otherwife overtaken or fecured. The Julling ihoul4 
■not appear to be a wanton killing, bpt founded 
vin neceffity for the execution of the law:, and the 
advancement of juftice. — But what was the charge 
;againfl: the prifoners here? The word felonioujly is 
^introduced inro two of the warrants, though the fa6t 
(lated in them does not amount to felony. They 
'«re both figned on the fame day; and^ to the 
;3(hame of the commiffion of the .peace! by the 
ifame magiftrate, for the fame faft and purpofe; 
the one clearly fupplemental- to the other. It was 
with relu6tance that he obferyed upon another 
warrant, by another magiftratq, tJkat the word bur^ 
glarioujly appeared upon the face of it, ihough, up- 
on infpeftion, the entry charged as a crime upon 
the warrant was not done with any felonious intent; 
.and fuc'h an intent mud always appear, in order to 
conitirute that crime which is denominated burglary. 
The whole feemed one connected plan, to give a 
colourable foundation for the killing of the prifo-^ 
nrrs; he meant Hipfon and McDonnell: and he 

Q z had 
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had no doubt, but that in point of law, that killings 
under all the circumftances of the cafe, amounted to 
murder. It was moft neceflary to fhew that the 
perfons who committed" this murder, a£led by the 
procurement of the prifoner; and of this there was 
abundant evidence, if they believed it — Evidence 
of a plot laid by the prifoner againft the lives of the 
deceafed and Gallagher; a plot to take away their 
lives under colour of law j-^charges of felony in- 
troduced into warrants, when no felony appeared 
to have been committed;— a law-book produced by 
Brecknock, and a paffage read out of it by the pri- 
foner, to Ihew that it was lawful to fhoot a prifoner 
charged with felony, in cafe of a refcue — Evidence 
of great joy exprefled by him when the unhappy 
men were taken under thefe warrants— ^Evidence of 
directions given by him to be fure to kill them if 
there was even the colour of a refcue — Evidence of 
a fliam refcue contrived by the prifoner for the pur- 
pofe— The deceafed killed under colour of this ref- 
cue — Evidence of great diflatisfaftion exprefled by 
him at the efcape of one of the unhappy vidims ; 
and the horrid expreflion of *^ Dead men lellno iales.'^ 
—All this, and more, had been laid before the jury> 
and was fufBcient, if they believed the witneflcs, 
upon whofe credit it wa^ their province to decide, to 
bring the charj,e of procuring the murder to be 
commiLted, home to the prifoner. 

He then obferved upon the evidence of fome wit- 
nefles examined by the prifoner, to impeach the cre- 
dit of the witnefles for the crown. Whether the 
evidence of chofe witnefles contradifted that of the 
witnefles for the crovv;i, in points fo material, as 
utterly to deftroy the credit of the latter, he muft 
leave to the jury to determine. Upon the whole, if 

they 
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they believed the witneffes for the crown, they 
ought to find the prifoner guilty; and if not, they 
ought to acquit him. 

Baron Pcwer. If this was a mere queftion of faft, 
unincumbered with law, he (hould not trouble the 
jury with one obfervation; but, as a queftion of law 
of importance to every fubjedt, and which feemed 
not to be well underftood, was involved in the ge- 
neral queftion for the confideration of the jury, he 
would ftate what the law was, calling upon the 
learned counfel for the prifoners to fet him right if 
he mis-ftated any one rule or principle of law. 

The crime of murder, he obferved, had been made 
high treafon in this kingdom fo long ago as the loth 
year of King Henry VII. not, as fome ill-informed 
hiftorians fuppofe, becaufe murder was then more 
frequent in Ireland than in England, but becaufe the 
benefit of clergy was then allowed in murder both in 
England and Ireland; and as it was found no eafy 
matter in England to exclude murder fro^n this pri- 
vilege, (for it was not until the reign of Henry Vlll. 
and hdwardVI. that in England any but the unlearn- 
ed, who leaft knew the nature of the crime, were ca- 
pitally puniftied for murder) the legiflature in Irelan4 
declared murder to be high treafon, to which thebcr 
nefit of clergy never did at common law extend. 

Murder being then made high treafon in Ireland, 
this rule of law muft neceffarily have followed, that 
** every aft which in felony made men acceflaries, 
will in high treafon make them principals:*' but the 
legiflature, not content with this derivative treafon, 
cxprefsly declares — that if any perfon fliall of malice 
prepenfe ircvokeyji/r^ or frocure^ any perfon to mur* 

der 
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der any of the Kind's fuijeSls, be flialJ be deemed i 
traitor attainted of high treafon, as if h€ had beea 
guilty of treafon againfl the King's perfpn. — It is oa 
this part of lo Henry VII. the prifoner at the bar 
flands indifted, and the indiftment very properly al-' 
ledges the murder to have been committed. Thm 
the crime of murder, and that of procuring it to be 
•committed, is made one and the fame crime; where-^ 
as, if the procuring murder remained an accefforid 
tjffence, it would not^ in confideration of law, be the 
fame oifence as murder, becaufj? the oj@fences of 
principal and acceffory fpecifically differ. 

Out of this charge, he obrerved, two queftion« 
muft arife ; it being confeffed on both fi.de^ that m 
'homicide was committed, 

Firft, was the homicide murder? or was it nj^jua** 
llaughter, or juftifiable;^ or excufable homicide f 

Secondly, did the prifoner provokcy ftir^ or pro^ 
ittrcy any of thofe perfons named in the indidment to 
3cill Mr. M'Donneli? 

If, from the evidence^ the homicide be not mur- 
ifer, but manflaughter, or juftifiable, or excufable 
liomicide^ there will be an end of the prefent indift- 
jment againft the procurer j the prifoner cannot be 
iaid to have procured that to be done which never 
^a« done. With refpedt to the evidence, he told 
tie jtnry, that whether the matters oifaSi alledged on 
the part of the prifoner, either a3 a ji^ftification, ex- 
cufe, or alleviation,'be true or not, was the proper 
province of the jury, and of the jury only; but whe- 
ther, if true, the homicide be juftifiable or not, was 
the province of the court. 1 hat an homicide was 
committed, was confeffed on the part of the prifoner; 
tmt that the perfons who committed it were guilty of 

murder. 
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ffiurdierj is denied ; ai>d though they were guilty of 
murder, it is denied alfo that the prifoner did provoke> 
ftir up, or procure, any perfon to commit that murder. 

With refpeft to the firft queftion, whether thofe 
tvho committed the homicide were guilty of murder 
or not — he obferved, that xht juftification fet up, on 
their parts, was this — that McDonnell, Hipfon, and 
Gallagher, were prifoners in cuftody of the law^ 
charged with a criminal offence — ^that a r^fcue was. 
attempted by, or on the part of, the prifoners — that 
McDonnell and Hipfon were Ihot in confequence of 
that refcue,. and the homicide juftifiable. 

The fecond qiueftion was a mere matter of faft^ 
proper only for the jury to determine: it was fwori> 
by three witneffes, that he did procure fome of thofe 
perfons to commit the a<5t-, but whether thofe wit- 
nefles deferved credit, they (the jury) were the only 
judges: he ihould only obferve, that if any of them 
deferved credit, there was fufficient evidence, in 
point of law, to fupport the bill of indidtment. 

The juftification, hefaid, involved two queftions* 

The firft, a queftion of fa£l — Whether a refcue 
was attempted by,, or on the part of, McDonnell and 
Hiplon ? 

The fecond — Suppofing a refcue was attempted,, 
whether, under all the circumftances of this cafe, the 
homicide was juftifiable? And here he ftated, that,, 
from the nature of the defence, it could not be ex- 
cufable homicide, either on the principle of mifad- 
venture or felf-defence; neither could it be man- 
flaughter, becaufe if nomalice, exprefsor implied,ap- 
peared in this cafe, it would be juftifiable homicide- 
it muft be juftifiable homicide^ or it is murder. 

In 



In confidering the firft queftion, whether a refcutf 
was'attempted or not? he would only fay, that the 
jury Ihould refledt on the relative fituations of the 
perfons alledged to have attempted the refcne, and 
thofe who were appointed to guard and condudt 
them. Hipfon and Gallagher were tied together, 
and McDonnell on hprfeback, with his horfe led by 
a man armed — thus three men unarmedy guarded by 
twenty or thirty men all in arms^ (twenty wais the 
number fworn to by Craig) are faid to have attempt- 
ed a refcue. And with refped: to the evidence of 
Love, who fwore that he heard a party fwear they 
would refcue Patrick McDonnell, what does he fay ? 
That the moment after they haddifcharged their fire- 
locksj, without the lead attempt on their parts to ef- 
fe61: their avowed purpofe, they ran away. The 
probability of fuch evidence as that of Love, when 
the jury 6ame to weigh the firft queftion, would, he 
faid; well deferve their confideration. 

The next queftion, (a mere queftion of law) was 
whether, fuppoling a refcue was attempted by, or oa 
the part of, McDonnell and Hipfon, the homicide can 
be juftified ? Before he Rated what the rule of law was, 
he was bound to obferve, that feveral ftrong objec- 
tions were made by the Attorney General to the war- 
rants under which McDonnell, Hipfon, and Gal- 
lagher, were arretted; but, if the prifoncr had failed 
in proving the juftification^ whether thefe warrants 
were illegal or not, \vould crafe to be a necefTary 
objeft of inquiry; he would therefore confider the 
jullification. 

Suppofing then a refcue to have been attempted^ 
the rule of law, in every fuch cafe, he faid, was this: 
where any perfon having authority to arreft or im- 
prifon, uling ptoper means for the purpofe, is refifl:- 
cd, and the party refitting is killed, it is juftifiable 

homicide. 
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h()mici(lc. So, if a felon attempts to fly from juf^ 
tice,and in the piirfuit of the party flying is killed— 
ivhere he carit he other wife overtaken^ it will be jufti- 
fiable; but, in both cafes, it mufl: appear that there 
was an apparent ahfolute necejfity on the officer's fide- 
it muft appear that the prifoners could not be de- 
tained in cuflody, unlefs fuch homitide was com- 
mitted; and^ if fuch apparent necefllty does appear, 
m this cafe it will not be murder in the officers, 
it will be jufliifiable homicide — the officers were 
then guilty of no fault, not in the minuted degree. 

What evidence then is there of any fuch apparent 
abfoUite neceffity? Might Jiot the prifoners have? 
been detained in cuftody, without committing the 
homicide? Twenty men armed, guarding three pri- 
Ibners unarmed and tied, are attacked by twelve 
men, who fire over a wall, but immediatdy fly and 
run away; what neceffity was there to fire at the pri- 
foners then in cuftody ? They were unarmed, and ic 
is not pretended they attempted to fly until they 
were fired at. No abfolutc neceffity therefore ap- 
peared in evidence to juftify the homicide; and in 
fuchcafe he was bound todeciare, that it was mur- 
der in the officers who fired, and all who were pre- 
fent, aiding and affifting. But if any doubt re- 
mained on this part of the cafe, he faid it would 
well deferve the confideration of the jury, whether, 
upon the whole of the evidence, this tranfaftion 
did not appear to be an artful device and contri- 
vance to take away the lives of the deceafed,'Under 
colour of law. If it did, it was murder in all who 
were privy to the tranfaftion, murder highly ag- 
gravated, if murder was capable pf aggravation. 
Sucha fcheme, he faid, carried with it internal evi- 
dence of cool and deliberate malice ; and, in point 
of lawj it was murder in all who were privy to, and 

R carried 



carried the plan into final execution i but this csfe, 
he obfcrved, did not reft on implied malice, evi- 
dence of exprefs malice was given. 

Upon the whole^hefaid, that it was to himclear^ 
that the juftification infiftcd on the part of thofe wha» 
committed the homicide, could not be fupported by 
any rule or principle of law. Thofe who committed 
the homicide were therefore guilty of murder : but 
it remained for their conGderation, whether the pri- 
foner did^r^t^r^, fiir upr orprovake^ any of the per- 
fons named in the indiftment to commit the mur- 
der? That waaaqueftion merely for the confideration 
of the jury ; from, the court they were to expeft no- 
opinion ; it depend)edon the evidence, and the credit 
due to the witneffes, of which they (the Jury) only 
were the judges : if they were fully and clearly of 
opinioa, that he did> and that the murder was ac- 
cordingly committed, they could have no hefitation 
in finding him Guilty j but, on the contrary, if 
they did believe that no murder was eemmittcd^ 
or if conrimitted, that the prifoner at the bar did 
not procure, provoke, or ftir up, (to ufe the 
words of the ftatute) any of the perfons named in 
the indiftment, to commit the murder^ then they 
were bound to find him Not guilty. 

The Jury returned in about fifteen nrrinutes, and 
brought him in GUILTY, in both numbers. 

Mr. Fitzgerald was then remanded. 

Adjourned till to-morrow at eleven o'clock. 

The Court rofc at twelve o'clock at night, 

Saturday^ 
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Satvkday, June the lott. 

^^eOouri ordered up a^ .the Prrfbnery, exctpt Mr. 
-Fitzgerald and My. Bkecknock; kind they 
being brought up 3 andianiing agreed to join therein^ 
were by the Gerk of the Crown direSled to - look to 
iheir challenges ^ and after feventeen peremptory 
challenges made by them^ th^ following Centkmen 
were fwotn on the petit Jury. 

Thomas Samutl Lindfcy, of MilfOrd, Ef^. 
Peter Lynch, of Gaftlccarra, Efq. 
Thomas Lindfey, jun. of Holly mount, Efq. 
John Bingham, of New-brook, Efq. 
William Oufley, of Rufh-brook, Efq. 
Bartholomew French, ofRock-fidd, E(q. 
Arthur Lindfey, of St. Audrey's, Efq. * 
Thomas Orn^y, of Ballinamore, Eiq. 
Martin Kirwan, of the Grove, Efq. 
Edmond Gildea, of Weathcrforth, Efq. 
Jofeph Lambert, of Togher, Efq. 
Courtney Keney, of Ballinrobe, Efq. 

THE Clerk of the Crown then gave in charge 
to the Jury, James Foy, John Fulton, John 
Cox, James Mafterfon, David Saltry othcrwife 
Simpfon, Philip Cox, 'William Fulton, Archi- 
bald Ewing otherwife Newing, John Berny, 
Humphry George, Michael Brewin, Jn. Rehanny, 
William Robinfon, Wallace Kelly, and David 
Simpfon, from a note on the Crown Book, for 
that they, on the 21 ft of February, in the 26th of 
the King, at Kilnecarra, did trait.eroufly and 
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fclonioufly kill and murder Patrick Randal 
M^Donnf 11 j they were alfo given in charge for the 
murder of Charles Hipfon. 



Mr, Attornjby GziiEKAL Jiaied ^be cafe. 
Firft Witnefs on behalf of the Profecutiorij 

Mr. Andrew Gallagher examined by Mr. O^Hara. 

He was in Turlough Houfe on the aoth' of 
February, The witnefs was brought out on the 
aift, with Patrick Randal McDonnell and Charles 
Hipfon, who are bpth dead. He faw a gre.at num- 
ber of perfons aflembled before the houfe, before 
he came down. James Foy, William and Wallace 
Kelly, Patrick Dorlnin, one Chapman, prie 
Saltry, Archibald Ewing or Ncwing, Macbrue, 
John Berney, Humphry George, John Renchy, 
David Simpfon, and all the people mentioned 
in the indictment, except Mafterfon and the 
two Coxes. He was brought down, tied^^ by 
Fulton. * He was tied with aTmall cord, which 
the vveavers call thrums. He was tied together 
w^th Hipfon. Mr. 'McDonnell was led out by the 
party. ' They were' all arnaed. Every man 9f the 
party had a gun, except William Fulton, who had 
a blunderbufs. He heard diiedions given to James 
Foy and Andrew Craig, to move the guard up 
higher, and to tell them, , if any refcue was at- 
tempted, to Ihoot their prifoners. He faw Foy 
and Craig go up to the party, and heard Andrew 
Craig give the diredions. He faw Foy fpeak 5 but 
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i^vhcther he give any directions, he did not knQ\^, 
They proceeded towards Ballyyara. Foy remained 
with Mr. Fitzgerald. When they had got about 
forty yards on, Mr. Fitzgerald cried, Holla ! An- 
drfew Craig called to the party to flop ; Foy then 
came up, and fpoke to Craig for about five minutes. 
The party were then ordered to march -, Foy came 
with them for feme diftance. > The witnefs perceived 
a buftle in the rear, and heard a Ihot fired, and An- 
drew called out, " Kill the priforiers." His apprehen- 
fion had made him look back : John Fulton wasf 
there; he wore a white coat faced with bhie. David 
' Simpfon was there ; for he at that time thought him 
the talleft man he had ever feen. Dornin was there* 
He could not fay whether, in confequence of that 
fhot, that any body was killed ; but he thought that 
Mr. McDonnell was wounded. There was no gene- 
ral volley, but they fired in fucceffion. More than 
three, parts of the party fired. Hipfon was killed 
\iy one of the Ihots. There was norefcue, or at- 
tempt of a refcue. There was a number of fhots 
fired after the witnefs when he fled. One, he be- 
lieved, was fired out of a blunderbufs. It frightened 
him much s it tore up the ground in a very 
remarkable manner. He thinks it was fired by 
Fulton. He was wounded by a ihot fired by 
M'Conriell. M^Connell is dead. He believes the 
man who hit M^Connell was Dorpin. In about 
eight or ten feconds after the witnefs had thrown 
hinifelf into the ditch, he got up over the wall, and 
faw John Cox, and James' Mafterfon, about the 
dead body. He faw William Robinfon riding upon 
a grey nag, towards where the dead body was. 
The witnefs was difcovered and brought out, 

[Here he fliewed to the Court and the Jury the 
Stocking which M'Donnell wore, when he was 

formerly 
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formerly wounded in the leg, and he alfo Ihewe^ 
the Coat which he himfelf wore on the day of thir 
Murder.] 

More than twenty ih©ts had paffed through hh 
coat. He begged his life from Wra. Mafteribn, 
in the mail: moviog terms he was capable of, He 
was told they rouft bring him to Turlough, 
William f^lton was for having him difpatcSed 
uHlaiTtly, Oh! fays he, you were a great mAn 
yefleC'day ; and pointed his blunderbufs at the wit? 
nefsi. The witnefs leaped behind CJox to preferve 
himfelf. They brougin him back to Turlough^ 
When he was difcoyercd, Sim|rfon was not there, 
James Mallerfon fired a&ot at him^ which came 
within a few inches of his fiice, on the day of the 
twentieth, at Bally vara. He did not fee Foy after 
be had fcen him converfe with Scotdh AndreW| 
«ntil he faw him on his return to. Turloiigh. 
McDonnell, orHipfon, or. himfelf^ bad no arms, 
HQT niade Any kipd of refiflance. 

{^eee bp $jew^ the clothes which were worn . 
that day. fey M*J5onneil: they were much tc^n • 
by balls, and a great effufion of blopd ppon 
them. He alfo Ihewed the faddlc which -his 
(MU>onnelPs) mare had on that day, the punimei 
of which was perforated by a brace of balls.] 

He did not fee Cox or Mafterfon jo}n the parties; 
but he faw them over the dead oodyi when he 
was brought out of the field where he bad con-.^ 

ccalcd himfelf. 

He was crofs-examined hy Mr. Burke. 

Pat. Randal McDonnell was confidered as z very 
peaceable man by all people, except thofe whom 

he 
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ke Wd« concerned with in law matters* — Pat. Ratrr 
dal McDonnell was indifted for ihooting out of a 
biunderbufs at George Robert Fitzgerald, and 
lodging fliois in him — but he wa* acquitted. It 
was feven o'clock i» the tnornirig when the wit- 
nefs was brought down > there was a light wind. 
*— There were a great number about the houfe 
when the guard was called out.-^The witnefs was 
in great terror and confufion ; he expefted death 
from feven o'clock in the morning, until twa 
o'clock, when the people came to Turlougb with. 
Mr. Ellifon. — He conftantly looked out of the 
window, except once, when Fulton was going out 
of the room, that he looked after him. — ^The reafon 
of his looking out was to fee if he had any friend 
among the guard, or whether any one of them 
looked like an honeft man. Philip Cox had no 
gun. He believed John Cox was very forry to have 
leen him in that condition. He was the laft of the 
guard when they were drawn up before the houfe. 
The guard were diftant from the houfe about the 
fpace of the breadth of the road. The reafon why 
he heard Craig, and not Foy, was, becaufe one 
fpoke louder than the other. He was brought down, 
immediately. He knew every one of the prifoners 
at the bar. He knew the faces of the principal part 
of the guard. He faw Foy afterwards for a part of 
the way, bufafterwards did not fee him until they 
met again at the houfe of Turlough. The witnefs 
was at the front of the guard, and always expefted 
to be Ihot, and turned about conftantly. When 
he turned his head back, and heard the fhot, he 
heard a buftle» and looked back ; he then heard a 
Ihot, not the refcue Ihot, but in about two feconds 
after it ; for, as foon as Andrew Craig cried ** A ref- 
cue," two fhots were difcharged, *^ pop,** " pop/* 
and then three or four fliots. The flxots were dif- 
charged 
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"chat'ged very nearly as cjofe to each othef, as i 
man could in quick fucceffion clap his feandsj 
"When the witnefs' came over • the wall, Cox atid 

' Mafttrfon/eemed very forry for his fituation. Ful- 
ton pointed a blunder bufs at him. He faid he 
could form' no belief whether the blunderbufs was 
charged or not : but, being preffed to forrh a be- 
lief; he rather believed it was charged ; for he had 
time to have charged h, and fired it a dozen times, 
in the fpace which had paffed from the time when 
the witncfs faw it difcharged. As the witnefs lay 
in the ditch, he heard all the party crying, "God 
damn him, the villain P' to McDonnell, "she will 
make his efcape, 

. Second IVitnefs for the Profecution^ 

William Kelly, examined by Mr. Patter/on. 

' He was appointed of the guard, on the 21ft of 
February, to guard Hipfon^ McDonnell, and Gial- 
lagher. He received inftruftions from Mr. Fitz- 
gerald. He was defired to take the prifoner to 
Mr.BolHngbroke, and to fire at and fhdot them, if a 
refcce was attempted. He received dirc(ftio'ns from 
Andrew Craig to the fame effeft. James Foy g^ve 
fio direcflions in his^ prefence. The party met no 
oppofition from Gallagher, MDonnell, or Hip- 
fon ; nor did McDonnell, Gallagher, or Hipfon 
attempt to fly. About a quarter of a mile from 
Turlough, the witnefs heard a fhot, and he 
heard Andrew Craig cry out, ^ A refcue f 
" mind your prifoners/' Two Ihots were then 
fired j thefe two Ihots were fired by Andrew 
Craig and John Fulton, as he believes. He does 
ttot know any other men that fired. He does not 
* . . know 
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fknow whether John M^MuUen was of the party 
or not : he faw two men fall by the ihots fired^ 
and tbefe two were Gallagher and Hipfon^ and 
M^Donnellalib was iben certainly ihot: he beard* 
no ihots fired but two, but if three or four fliots 
were fired together, it would be impoffible to 
diftinguiih them* It was from the party fent by 
iMr. Ktzgerald that all the fliots came— he law 
Mr. McDonnell after the fliots fired, and his mare 
leaped ^bout, and Mr. McDonnell cried out, 
murder ! and the mare carried Mr. McDonnell on 
to Kilnecarre-bridge — the witnefs faw McDonnell 
afterwards on the bridge of Kilnecarre — he was 
lying on one fide, and the arm which was upper- 
moft was whole : there was a man ftanding on the 
bridge with a hatchet in his hand. The witnefs 
knew very few of the men who were of the guard 
—he was a ftranger — Andrew had ordered him to 
go {Iraighc forward and not to look back at alU 
When he faw McDonnell on the bridge, the wit- 
nefs cried to Scotch Andrew, ** Ah murder ! An- 
drew, do not hurt the gentleman any more j*V to 
which Andrew ^-cplied, by fwearing by the Moft 
High, that he would drive the contents through hi? 
jfoul. James Foy was not of the guard — John Cox 
was not of the guard — James Mailer rnan was not 
of the guard~-Phillip Cox was not of the guard- 
William Fulton was of the guard — Johrt Fulton 
was of the. guard — he believes David Sal try was 
not of the guard^ but he might be of it without 
bis knowledee. Archibald Ewen was not, of his 
feeing, of the guard. John R^l^emy and David 
^implbo were of the guard. 
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'Ti^ird fttlnefs jar the Profecutm,, 



' Andrew Craig Was callfed t0 tht table, and Mr, 
Stanly obj^ded to his being adtpitted to give tcfr 
timony* He faid he wjis forty it did not fall to hi$ 
lot to pbjedt to this roan's being examined in ah 
earlier ftagc of the profecation. He did not mean 
to contend, that a perfon indided was not a com^ 
ipetent witnefs for the crown — ^but moft certainly 
the admitting or not admitting approvers by the 
old law was a matter of found difcretion ; an4 
there were certain rules and principles which go- 
verned that difcretion, which ought now to pre? 
Vail and guide the difcretion of the Court in th6 
modern pradice, of adniitting or rejeding accom- 
plice$ as witneffes for the crown. Jt appeared 
judicially to the Court, that Andrew Craig is inr 
djdi^d'for the murder, and that he was the very 
principal, who, with his own hand, had commitrr 
ted the murder. In the old law of approvement, 
which is out of ufe though not out of force, there 
are certain rules and principles in admitting or 
teje(9:ing perfons offering themfelves as approverSj^ 
"lyhich fl[ill do, and muft prevail, and ever ought 
to guide the difcretion of the Court, in admitting 
pr rcjeding a King-s Evidence. That difcretioft 
Ihoujd be a found difcretion, regelated and go«» 
ycrned by principles offubftantial jutfice, legal 
difcerpmenf and found policy. If it rs not obfow 
Iptely iiepeffary for the executipn cif the law a-» 
gainft notorious offenders, that accomplice^ 
^opld be admitted as witnelfes;^ the pra<£tice qf 

- admitting 
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admitting them m any cafe h liable to grcat^and 
ftrong objedions. The law of approvement ii^ 
^nalogy^ to which the n^odero praftice of admit- 
ting King's evidence l^aa been, adopted, is ftill in 
force, and is very material, and ought tp be the 
rule to guide the difcrctipn of the Court, Bjf 
that law, a perfon offering himfelf to l3e an Ap- 
prpverj^ rmift be one indided of the ofTence^i and 
in cuftody on that indictment. He muft confe($ 
himfelf guiUy of the offence, and deiire tp a^ppfe 
his accomplices ; after which the Court affigne4 
him a Coroner, before wl^om he made his con-? 
feffion, and after his Appeal was put into form^ 
j)e was obliged to ^etura into Court, and repeaf 
his Confelfion ; and if he varied in a fingle gitn 
cumftance, even in the colour of a horfe, or in 
jiny tf ivial circumftancc, fp nice was the law, 
that the Court rejefted him| and he was coitt 
^emued to be hanged. So the 'Appellee bad ^ 
fight to make m^ny Ugal exceptions to the perfoq 
of the Approver, and if it appeared he was the 
very Principal that committed the fa£l, the Court 
refufed and rejeftcd him as an Approver* My 
Lord Mansfield lays it down in the cafe of 
the l^ing againft Margaret Caroline Rudd, ii^ 
Copper's lleports, that the modprij pradice o^ 
adrnitting accomplices as King's evidences ha^ 
been adopted in analogy to the old law of Apt 
provcment. And that the fame rules and prin- 
ciples prevail in the one that did in the other. 
And therefore as it appears that Andre^y Craig^ 
who now offers himfelf as King's evidence, was 
the very principal that with his own hand com-* 
mitted the murder, the Court ihou Id rejedt hiti^^ 
pfirticul|irlyi as another accomplice had^b^eii 
S z already 



already admitted as a witnefs for the Crown ; and 
|ta, confirmation of this dodrine, every aft of ftate^ 
ivery royal proclamation ofTering a reward and 
pardon to accomplices for difcovery of their Part- 
ners in guilt, has an exprefs exception to the per- 
foti who aftually commits the faA. 

The Chief Barm faid, the only quefiion was, 
^* is Craie a competent witnefs or not }** and there 
IS no quettion better fettled in the books of Crown 
Law, than that a man fliall be a competent wit- 
liefs, notwithftanding his being indided and ar- 
raigned ; and it has even been doubted, whether 
he be not competent after conviftion^ and till 
attainder. 

\ Mr. Baron P(W^.— It is no doubt a great objec- 
tion to the credit of Andrew Craig that he has been 
Indited for the fame offence, but he has been re- 
ceived as a witnefs yefierday, and unlefs the Court 
will try him upon the indi&ment againft him, 
and which be (the Baron) after bis having been 
jreceiyed as an evidence, would certainly not con- 
fent to; he could furely refufe to hear his tefti- 
mon^. Cleirly it Was a ftrong objeiftion to his 
cre^]t, and that will be tft^blifhed by the nature 
of iiis teftitnony, and how far it is eerfoborated by 
other evidence. . 

Tlie Court then ofver-sruled the obje&ion, and 
f^kdyew Craig was examined by Mr« Daly. 

He was employed by Mr. Fitzgerald to go 
along with the men the day McDonnell, Hipfon, 
and Gallagher were taken from the Houle d 

Turlough 
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Turlough towards Mr. Bolingbroke's, He be- 
lieved David Sigipfpi) had arms, he was fure he 
had ;. John Fulton had arms, William Fuliton had 
arms, Jahn Rehenny had arms, Archibald Ewing 
had arms, Michael Berny had arms. Berny joined 
them at the Shoemaker^s boufe. He could not 
take upon him to fwear, whether Wallace Kdlf 
was there or not. Berney joined them, but was 
cot prefent at any fhot, but the one Ihot fired by 
the witnci's himfclf. * 

[Here Mr. Gallagher interrupted and faid,. 
.M*Bruc was not upon the guard, and the Chief Bafron 
on referring to his notes, found his name, as men-' 
tioned by Gallagher, and told him fo. And 
Gallagher faid, that if he did mention him^ as 
being upon the guard> it was a miflake ; for what 
he intended to nave (aid was, only that he knew 
Mc« Brue; but that he was not upon the 
guard.} 

Cmg then went on with his evidence. 

Foy was not there: there was a mcffajge- deli- 
vered to him by Foy (hortjy after his leaving the 
houfe at Turlough ; but he was not of the guard. 
The meflage delivered by Foy was, " that he 
(the witnefs) had laft night made a motion to fave 
Andrew Gallagher, but it muft not be. There 
were three guns prefented at him, when M'Don*" 
nell faced the guard ; but he cannot fay by whom, 
but to the beft of his recolledion, Fulton 'waS 
one of them. The witnefs gave the word a refine i 
immediately after the refcue Ihot. 



He 
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He wai crofi examined by Mr. Stanly. 

He lived with Mr. Fitzgerald three quarters of 
e year in Turlough, all the party were neighbours 
within a mile, and a mile and half of Turlough ; 
He received orders from Mr. Fitzgerald to bring 
in the people of the villages ; he brought a^ 
many as he could bring ; he could not tell how 
many ;* he knew John Fulton, becaufe he had 
brought him with him to Chancery Hall. He was 
fure Simpfon had arms. When he made ufe of 
the words, " he believes*' in his direft teftimony^ 
and not the words " he was fure,*' he thought 
they were the fame fentiments, Mafterfon he 
knew to be a carpenter, and he believed if he wa^ 
there he mull have feen hiijn.--- — r-The wit- 
nefs was in the rear, the firft ihot was from th^ 
infide of the wall. It was hard for him t6 
mind what was done^ for it w^ s a horrid thing to 
fee a man murdered ; he cannot tell the name of 
the man who fired the firft Ihot, byt he believes 
it was Nelly or Lelly, He was terrified muc^i 
when he heard the firft three ihotj. He was fure 
M^MuUen fired the next fliot, becaufe he was 
looking at him when he fired it, it was Mullen's 
Ihot that put him in thiit ftate of terror ; MuUen'a 
ihot was the firft Ihot fired by the guard after the 
refcue Ihot was fired. The third ihot that was fired 
w^ Chambers's. He did ci^peA that things 
would be better with him than if he had not giv- 
en tills evidence. He did not know whether be 
Ihould get a pardon or not. He had been tola 
by common people that he would be faved by 
^ . what 



•what he wbuW fay, but he hftd not been told foty 
people of any confequence. William Robinfoa 
was not on the guard. 

To a Quetfioh alke^.by one of the Jurors. 

He anfwered that Berney came only from the 
Ihoemakeri to the bridge, but he had a gun in 
his hand. He believed Saltry was not upon the 

guard. 

* 

Here Gallagher interrupted, and faid he kneW 
that Saltry was there, for he knew his voice, and 
heard him fpeak when he was hiding, and fo ht 
had given evidence ycftcrday. Craig in continu* 
ance faid he was not of the guard which he had 
chofen, nor of it when they left Turlough, but 
he might have been of the guard without bis (the 
witneh's) knowledge. The guard returned to 
Turlough, and he, the witncfs, was the laft of the 

fuard but two or three. He told the guard thstt 
f r. Brecknock had pointed out a law, whereby it 
was declared. That it was lawful to flioot j)erfon$ 
attempted to be refcued, and that they were tq 
(hoot the prifoners D^tfi/ Dead! by his mafter*Si 
directions. 

Here Stmpfon begged leave to afk the witnefs a 
qpeftion, to which Craig anfwered, that he (Simp? 
fon) was not in the plot, and that he did not knoW 
any thing but that it was a real refcue. John Ful* 
ton. Chambers, Mullen, and himfelf, were only 
in the fccrct j William Fulton was not in the fer 
cret, nor did be fire any ihot to the witnefs^ 
knowledge ; the witnefs knew that Mr. Fitzgerald 
W6uld not let William Fulton into the fecretx 

There 
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TVrc were none in court who ^crc in the fccret 
except John Fulton. . 



I^ourth witnefs in behalf of the Trofecution. 



Rev, Thomas Thompfon examined by Mr. Attorney 
General. He knew Andrew Craig to have made 
confeflion— ^rhere were no promiles made to him. 
He had heard him make a verbal coiifeffion to the 
4vitnefs a^ a clergyman. His written confeflbn 
was voluntary. There were never any hopes oflife 
given to him. On. the contrary, he recollected 
going to tell him from Mr. CufT, that he did not 
holdout any promifesof pardon to him. That he 
had applied to the Attorney General^ and that the 
Attorney General had directed him to^repare Craig 
for death. He exhorted Craig to pray, and h^ 
never made ^ny variance from the confefHon that 
he firft. made to the witnefs. 



He was crofs examined by M-. Burke. 

He faid it was his duty as a clergyman to attend 
.iipon him. 

The .Rev. Thomas ElUfin examined by Mr. O'Hjira. 

He had taken a confeilion of Andrew Craigls 
fome little time before the '1 aft affile. The gaoler 
had told him that Craig wilhed to fee him, Mrt 
Cuff, atid James Browne; and that he had fome- 
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tiling to tell them, but he would tell nothing 'rill 
th'isiy were all prefenr, ^He made a confeffion af- 
ter wl^irds before thefe gentlemen. The witnefs lince 
took his information. The information and con-* 
feffion correfponded with the evidence given by 
Craig upon the table yeftcrday* 

Here the Profecution was clofed. 

On behalf of the Prifoners, the firft witnefs pro* 
duced was Jar^es Renchj^ 

Who ivas examined by Mr. Burke, 

On the 21(1 of February, the prifonerRenchy 
was in his houfe at Curbrack. The witnefs is his 
father. He, Renchy^ lay the night before at Tur- 
lough; he came home about fun rife, and remain- 
ed at home until the news came that three men 
were killed. 'One William Stoops told them 
that Jemmy was flior, and the prifoner faid 
«* would he ftay at home and Jemmy ihot," and 
he did i\ot quit Corbrack until after the account 
of the murder. 

The fecond witnefs in behalf of the Prifoner was 
James Keily. Examined by Mr. Owen. 

He is father to Wallace Kelly. He laft lived on 
Mr. Fitzgerald's eftate, but now lives at Caftlebar. 
He faw his fon in his own houfe the morning Mr, 
McDonnell was killed. His ion and he were near 
the bridge at Turlough, between the bridge and 
Mr. Fitzgerald's houfe when the firft and laft of 
the guns were fired. 

♦ JtUxt th$ Defence cloftd. 

T The 
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The Chief Baron then charged the Jury, and 
. obferved, that the cafes of the prifoners charged 
in the indiftment Hood on very different grounds. 
James Foy, John Cox, James Mafterfon, Da* 
vid Saltry, Philip Cox, John Berney, Huni- 
phrey George, Michael Bruen, or William 
Robinfon, did not appear to have been of 
the guard at the time the deceafed were killed, 
nor to have condwd:ed them on their way ; 
and therefore it was but reafonable to fuppofe that 
they declined to adt in obedience to the diredions 
given them to Ihoot their prifoners in cafe^ of a 
rcfcue ; and if the Jury were of that opinion they 
ought to acquit them. James Foy, was perhaps 
guilty of another offence, but not of that laid in 
the indidtment. But as for John Fulton, he was 
proved by three witneffes not only to have been of- 
the guard at the time when they fired on their pri- 
foners, but he was alfo proved by two witneffes to 
have been one of thofe who fired, ^nd by one wit- 
nefs to have been privy to the fecret that the ref- 
cue was only a pretence ; fo that if the Jury be- 
lieved the witneffes they ought to find him guilty, 
David Simpfon was proved by three witnefles to 
have been of the guard when they fired on their 
prifoners, and by two to have been one of thofe 
who fired* Archibald Newing, and John Rehen- 
ny were proved by two witneffes, and Wallace 
Kelly by one, to have been of the guard at the 
time of firing, but it did not appear that they, 
or any of them, joined in the firing — However he 
conceived the law to be, that when a number of 
perfons enter into an unlawful defign, and com- 
bine together to execute it, the fliot, or ftroke of 
one, is the Ihot or ftroke of all. There was alfo 
another Legal Confideration to be attended to, 

and 
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an3 that was, that fuppofing the deceafed to have^ 
been arrefted under lawful procefs, and an attempt 
made to refcue, but without effed, and without 
any refiftance on their own part, or any attempt 
to efcape, and no neccffity Ihewn for the killing, 
there could be no doubt, that in point of law, that 
killing was murder* 

It had appeared indeed that fome of thefe men 
were ignorant whether there was a real attempt to 
refcue; but the whole party had received direfti- 
ons, in cafe a refcue was attempted, to kill their 
prifoners at all events, and they purfued thefe .di- 
rections in a manner which fliewed a determined 
•purpofe to execute their horrid commiffion, whe- 
ther there was any neceffity for it, or not. They 
might perhaps be deluded with a belief that it w^as 
lawful to do fo ; but in his apprehenfion that yvas 
not fufEcient to juftify or excufe them in the eye 
of the law, of which every man is prefumed to be 
conufant. It might weigh with his brother and 
liinnfelf, to lay the fituation of thofe deluded in- 
ftruments of another man's cruelty and artifice be- 
fore Government, but would not juftify the Jpry 
in acquitting them. 

As to two of them, Wallace Kelly and Rehenny, 
the two ftories are fo like, that they cannot be eafily 
reconciled to belief. If, however, the Jury did 
believe the teftimony of their witneffes, in contra*- 
didion to that of the witneffes for the Crown, they 
muft acquit them. If not, they muft find them 
guilty. , 



Ta Ut. Baron 
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Mr. Saron Tffzver. The nature • of the queftic^Ji 
now for tbe confideratioti ot the Jury, made it ne- 
ceffary, he faid, to repeat what the law was, that an 
opinion may not circulate (and which he was forry 
to hear had circulated) that wherever an attempt 
was made to refcue any perfons in cuftody, thofe 
who have the cuftody of fuch prifoners may kill 
them j adding, that by dating what the law was, 
men would alfo fee what the law was not. 

He obfcrved firft, in every charge of murder, the 
faft of killing being once provejd^ every circum- 
ftancetendingtojuftify, alleviate, or excufe, muljt 
be proved on the part of the prifoner, unlcfs it arife^ 
from the evidence fwornon the part of the Crown, 
the law implying malice, unlefs the contrary ap* 
peared. • 

That Hipfoiiand McDonnell wxrc killed bythf 
party fent to condud: th^m, was a fad not denied* 
Thequcftion then was, whether there appeared fufr 
ficient matter to j^i^^'^ excuje^ or alleviate ih^tYiOr 
Jnicide, 

* Warrants againft M'Donnell^ Hipfon, and GaU 
lagher, for criminal offences, and. an attempt made 
to refcue the^erfons in cuftody, under thofe. war- 
rants, were the ground and foundation of the jufti- 
fication. (Herci the Baron ftated thofe rules and 
principles of law mentioned by him on the trial of 
Mr. Fitzgerald,) adding, it would be extraordinary 
indeed, if what was contended for was the law of 
any civilized ftate — that where a refcue was attempt- 
ed, even without the knowledge of thofe in cuftody, 
it was lawful to kill the prifoners. An apparent ne- 
ceffity forcommi^ing thehomxde muft in every 
cafeappear, otheiwife In ktcempt to refcue would 

be 
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he no juftific^tion ; it was obvioils, lie faid, that 
fuch an attempt may be made ufe of as an artful, 
naalicious device, to kill the prifoners. 

Two queftions were proper, he faid, for the con-^ 
iideration of the Jury : 

Firft, Was there any attempt to refcue? 

Secondly, Have we here any evidence, of fuch an 
apparent, abfolute neceffity, as he had ftated, whe^ 
thcr the prifoners could not have been conveyed 
before a magiftratc, or to gaol, without committing 
the homicide ? If they could, then, notwith (landing 
the attempt to refcue, it will be murder : The quef- 
tion of fad, then, was reduced to this confideration, 
— Could twenty armed men carry three unarmed 
men to gaol, notwithftanding one Ihot fired at the 
rear of the guard, or, notwithftanding (what ap- 
peared the day before in evidence) thu twelve men 
trom behind a wall had fired twelve fliots, without 
making any other attempt to refcue the prifoners ? 
Upon fuch a queftion, he faid, little difficulty 
could remain in the minds of the Jury ; it was, 
however, a queftion of fadt proper for their confi- 
deration, and to them he left it, with thofe obfet^ 
vations be had already made. 

He then mentioned particularly the names of 
thofe in the bill of indidtment, againft whom no 
evidence had b^en adduced, and thoie agiainft whom 
the evidence, if deferving credit, was fufficient, ia 
point of law, to fuppprt the bill of indidment; 
obferving, that on the credit due to the fcveral 
witneffes, the guilt or innocence of thofe fvvorn 
;igainft muft depend ; that as to thofe who were 
proved to be prcfent, aidix)g, and affifting, the ad 

of 
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of him who fired, was the adl of all, a6l:ually or 
virtually prefent, and upon the whole, if they did 
believe that thofe who were fworn againft, did fire 
at McDonnell and Hipfon, and that the others 
(whofe names he repeated) were prefent aiding and 
affifting, the Jury fliould find them guilty, other 
wife theip verdift fliould be. Not Guilty. 

The Jury withdrew, and in about twenty minutes 
brought in their verdid. 

John Fulton, guilty. 
James Mafterfon, notgutUy^ 
' John Cox, not guilty. 
David Saltry, not guilty. 
James Foy, not guilty* 
William Fulton, guilty. 
Philip Cox, not guilty. 
- Archibold Newing, guilty, 
John Berney, not guilty. 
Humphrey George, not guilty. 
Michael Bruen, not guilty. 
John Rehenny,^»/7/y. 
William Robinfon, not guilty. 
Wallace Kelly, not guilty. 
David Simpfon, guilty. 



While the Jury were out confidering this verdift, 
t\it Chief Baron bA^y as it got fo near Sunday, that 
he thought it both proper and humane to pafs over 
that day, and, as the law in England, (hough not 
the law here, gave to murderers that day, in imita* 
tion of it, to forbear pronouncing fentcnce on Mr^ 
Fitzgerald till Monday; 

Mr. 
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Mr. Attorney General faid, in truth, he Was well 
content that it fliould be lb. But he underftood 
that there was a motion to bemade in arreft of judg- 
ment. If that motion were at all to be mad^, it 
muft arife from defedls upon the record,which could 
as well be Ihewn in five minutes as in five years ; 
and the only advantage that he wiftied to reap, was 
not to hear a long fpeech ; for the more time there 
were given, the longer the fpeech, but not the bet- 
ter the argument ; for a good legal mind could 
Toon produce a good legal argument* 

Mr. Burke faid, that he did not fee any defed on 
the indiftment ; but Mr. Stanley had told him that 
he did ; and he hoped the court would give the gen- 
tlemen on that fide time to confult together. 

The Chief Baron requefted that Mr. Stanley^ wh<> 
was out of Court, might be fcnt for, and he having 
come in, then defired him to acquaint the Court 
if he had any motion to make in arreft of judgment, 
in the cafe of Mr. Fitzgerald. 

Mr. Stanley prayed fime toconfider the queftion ; 
and 

Mr. Attorney General alked Mr. Stanley, as a mo- 
tion in arreft of judgment muft arife from error in 
the record, whether he had not better have the in- 
didment^ead, as poffibly he never had heard it, or^ 
elfe had forgotten it. 

The indiftment was then read, 

Mr, Attorney General then defired Mr. Stanly 
would ftate what objedions he had to the indi^- 
ment, 

Mr. 
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Mr. Stanly declared^ he did not hold himfelf 
bound, in that ftage of the buiinefs, to tell the 
Attorney whether he had any objedHon qr not to the 
indidtment, as he had already experienced that the 
Attorney General was neither difpofed to grant Mr. 
Fitzgerald a^ny favour, or to ad: with that candor 
and humanity that would have doqe honour to his 
ftation — a character that his predeceffors in ofEce 
had been fo zealous to acquire, that he challenged 
him tolhew a fingl(' irftance, (ince the revolution, 
when an Attorney General had refufed or withheiti 
his conjknty to extend a liberal and a legal indulg^ncp 
to a prifoner in a capital cafe, as had been done by 
the Attorney General at the commencement of the 
trial. But, he thanked God, -it was not neceflary 
for him to afk the Attorney G neral's leave to make 
a motion in arreft of judgment. If, upon confide- 
Tation, the cafe would admit of it'i happy it was for 
his unfortunate client, and happy it was. for hiq;i, 
that he could have recoune to Judges who had wif- 
dom enough to comprehend, and power enough to 
extend, thofe ad vantages, which the nicety and cau*^ 
tion of the law provide in cafes of life, without the 
conjentoi his Majefty's Attorney General. 

Mr. Stanley then told the Court, that I\e did not 
think it necelfary for him at that time to (late whe- 
ther he had or had not any objedions to n;iake in 
arreft of judgment ; for he would undertake to flicw, 
that if Mr. Fitzgerald was thenftanding at the bar, 
and that the indidtment was the moft perfed: one 
that ever was drawn by the hand of a lawyer, that 
the Court could not pafs fentence on Mr. Fitzge- 
rald, and he would ftate his reafons. It had been 
'faid by Mr. Attorney General, that Mr. Fitzgerald 
waved the benefit of the law,, and confented to be 
tried before the principals ; and that though* in ge- 
neral 



•beral either a derivative traitor, or ah acceflary iri 
felony, Ihall not be tried till the principal is con- 
vidted, yet he may confent to put nimfelf upon his 
trial if he chufes. He admitted Mr. Attorney Ge* 
nerars law, if the acceflary exprefsly confents to h6 
tried*firft— but he defied the fadl. Mr. Fitzgerald 
never confented to be tried firll ; but if he did, the 
'Court would find it laid down^ i Hal. 623. that 
though the acceflTary in felony, or the acdeflbrial 
-traitor in treafon, does confent to be tried before 
his principal, yet, fays Lord Hale, if he be con- 
vifted, it is neceflTary to refpite judgment agatnft hinl 
till the principal beconvided and attainted ; for, if 
the principal be afterwards acquitted, the convi<fli-» 
on of the acceflary is void, and no judgment can be 
pafled upon him ; Co, if the principal is outlawed^ 
and thereupon the acceflary is tried and convidled^ 
if the principal afterwards reverfes the outlawry, and 
pleads over and is acquitted, the conviftioii of the 
acceflTary is reverfed* The derivative acceflbrial trai-* 
tor is intitled to the very fame advantages that the- 
man acceflary in felony is ; and upon this principle^ 
it was mofl: clear that no judgment could now be 
paflTed-againfl: Mr. Fitzgerald. 

The Chief Baronthcn faid to Mr ^ Stanley, fince 
that was his objection, he had better wait until the 
Jury had returned with their verdidlr* 

Mr* Baron Power faid, he meant to give np opt* 
tiion J but, being always of opini<)n that it was 
eafier to obviate beforehand an objedion, than ar- 
fwer it tifterwards, in order to have put an erid to 
the queftion, he bad wiftied to^ have had a juror 
withdrawn. 

The Chief Baron{2Lid, he had wiihed fo*for ttie 
fame reafon. 

U The 
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♦ The Jury then returned with their vcrdid againft 
the principals; and Mr, Stanley begged time tiit 
Monday to confider whether any motioo could be 
made in arrcft of judgment. • 

The Court faid, God forbid that they ihoi|Mi fee! 
any inconvenience, or refufeto grant him aiiy rea- 
fonable time he might dcfire ; but they begged him 
to confider w^lt of his motion, and to remember 
that it rauft be made in the prefence of Mr, Fit&* 
g^rald. If, however, he perfifted in it, it was 
their duty to attend tOj^ and (hey muft and . wouM 
bear his motion. 

Adjourned to Monday* 



Monica Y, JtmE I au 

I H E Coijrt met, purfuant to adjournment. Ti- 
mothy Brecknock was brought to the bar> and tried 
upon the fame indictment upon \ybich Mr. Fitzge- 
rald had been convtded. Mr. Brecknock applied 
to tilf . Cpurt, and begged lea"ve before bis trial to 
pray to his heavenly judge for about wo minute's;. 
He accordingly fell upon his knees, ahd remained 
in filence for fome time. When he was defifed by 
the, Clerk of the Crown* tolook to hi$ challenges, 
he afked, •* How it was poffible ior him> ah afitn 
" born, to make exceptions tio perfoils, according 
"sto confanguinity, up to the 5Xh degree ; but^Ke 
,f * would make a general challenge ofall the mhz^ 
*^ bitants of Caftlebar, allof th« name .of M*DotJ^ 
" neH, and, hebeUeved, ^II of tbenamcof Hig- 
« gins/' -' ■ ' V 

The 
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The following gentlemen were fworn on the Petit 
Jury, V12:. 

James Browne, of Browne-Hall, Efq. 
Thoiws Samuel Lindfey, of Milford, Efq, 
John KncKC, of Ballina, Efq. 
Peter Lynch) of Caftlecarra, Efq. 
. . Thomas Lindfcy,jun. of HoHimount, Efq. 
George Jackibn, of Profped, Efq. 
Smyth Steel, of Foxford, Efq. 
James Gildet, of Crofslough^ Efq. 
John Ormfby, of BaHiMmore, Efq. 
Thortias Ellwood* of Caftletown, Efq. 
John Nolan, of Loughboy, Efq. and 
Patrick French^ of Bally kinneave, Efq. 

Mr. Brtcknock then addreffed the Court; and 
feid, be believed it was in his Lordfliip's recollec- 
tion, that he had formerly claimed a Medietas Lin-^ 
^^«ur Jury ; that hp did not mean ta mention or name 
Ae ftacutcs of Edward, nor that of Henry the 6th,, 
but he meant that .older law of Athel(lan, called. 
Pax iffUrpopulum &? Re^j^em. 

The Lord Chief Baron. ** Mr. Brecknock, this is 
wafting time. It was formerly aflertedby you, that 
Scotfmcn, before the union, had a right to a trial /^r 
^dietatem Ungiuc — the fadl was not (o ; and lince" 
the union the pradiceuniformly has been otherwife; 
the people oi Ireland and England fpeak one tongue,^ 
have one common language, ^nd are governed by 
one common Sovereign ; and let it not go abroad, 
that Englifiimen |ire confidered as aliens in this 
kingdom I Eng^iihmen inherit in Ireland, and^ 
vic£ verfa^ Iriflmien in England. Both countries . 
have the fame laws, the fame conftitution, and the 
&ffi€ happy government." 

U 2 The 
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- The Court having thus ovcr*ruled thfs poiq^t, Mr; 
Brecknock claimed as his right the infpeftion of 
the bill of indictment, that he might know whether 
it was found by twelve jurors or not;, for if there 
wer^ not twelve jurors to the finding, the whole 
was over. 

Th6CW^J5^r()« then informed him, that the bill 
bore the name of the foreman, _figned for himfelf 
and fellow-jurors, and that was fu^ficient.-^ 

Mr. JSreckttock faid, Hawkins fays not. 

Mr, Attorney General then ftated the evidence, and 
tailed Andrew Gallagher, who was the ifirft" wit- 
nefs in fupport of the profecution. He was taken 
on the 20tb of February, and carrie^-. prifonerto 
Turlough, where he was detained that night,. h^ 
could diftinguiih Mr. Brecknock's voice. In thj^ 
morning heobferved a guard with arms. He faw 
Mr. Brecknock and Mr. Fitzgerald at the do6r in 
TurlQugjhThogfe; they firft fpoke together in French 
or in forrie language which the witnefs did nqt un? 
derftand. Mr. Fitzgerald called over Foy and An- 
drew Craig, in Brecknock's prefenee, and ordered 
them to move the guard higher up, and to tell them^^ 
in cafe 6f a refcue, to flioot their prifoners. He heard 
Mr. Fitzgerald fay,when Scotch Apdrew went to the 
guard, ** Ha ! we lliall fpon get rid of them now/* 
<* Oh !" fays Mr. Brecknock, ^< that's w^ll, we Ihall 
then be eafy indeed." McDonnell and Hipfon are 
dead. Hipfon wa^ fhot ^y part of the guard froiu 
the hpyfe at Turlough, he was fhot froip tfee rear. 
The witnefs himfelf was wounded ; he was brought 
back JO Turlough ; Mr. Brecknock told him,, the 
witnefs, in -Mr* Fitzgerald's boufe, that he would be 
punifhe4 fpr fq heinous a circumilance as a refcue. 

^" ' '- Mr; 
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.' Mr. Brecknock foid, from what had fallen from 
Mr. Gallagher, his tcftioiony ought npt to be re- 
ceived ; for it did appear in two manners, ^hat he 
had fled from juftice — Ore tenus; and the court 
had a record of his conviction upon that fltghu 

The Chief Baron begged of Mr. Brecknock to 
def(?rt fuch idle babble, and to commit himfelf to' 
his council. 

He was then crofs examined hy Mr. Owen. 

He cannot fpeak French ; but from hearing it 
fpoken by others, he believed the language in which 
Mr. Fitzgerald and Mr. Brecknock fpokc to be- 
French. He faw no aflent given by Mr. Breck- 
nock to Mr. Fitz^rald's propofal ; but he heard 
Mr* Fitzgerald fay,"-Ha ! wc Ihall foon get rid of 
them now ;'* and Mr. Brecknock replied," O ! that 
is well, we Ihall then be eafy indeed ; and the words, 
we'll be eafy indeed were not coupled with other 
words. Mr. Fitzgerald does fpeak in a low voice, 
but the witnefs has heard him fpeak as loud as any 
man. As to Mr. Brecknock, the Court had he»rd. 
him juft then, and could tell whether he fpokc 
loud or not. Mr. Fitzgerald and Mr. Brecknock 
were in the room together when the witnefs was 
brought back to the houfc of Turlough. Mr. 
Fitzgerald wrote feyeral notes, and received feveral 
notes, and he fliewed them all to Mr. Brecknock* 
They fpoke together in a foreign language. 

Mr. Brecknock fuggefted, that the ftatut€,of the 
loth of Henry the 7th was a mere, temporary aft, 
and would their lordihips, after an interval of near 
ti¥o hundred and ninety one years, wreil it to the 
prefent purpofc ? 
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ne feeond Wltnefs far the Crwon. Andrew Craig 
examined by Mr. Patterfon. 

Rememb^Fed the morning M'Donndl and Hip- 
fon-were ihot, he faw Mr. Brecknock bringing a 
book into the fmall room tg Mr. Fitzgerald ; he 
kid it on a table or chair, ^nd pointed with his 
finger, and faid ^' there is the place you want." 
There was no paffage read in Brecknock's prefencc 
Mr. Fitzgerald called the Book an aft of parlia* 
ment, and read, or fcemed to read, that it was law- 
ful to ifhopt a perfon charged with felony, if heat* 
tcifipted a Fefcuc. He faw Mr. Brecknock about 
the houfe^ and at the door that morning, and ta)k« 
ing with Mr. Fitzgerald^ but he docs not know 
about what they were talking* Mr. FitzgeraldV 
<irders to the wicnefs were to make a man go on^^ 
and fire the refcue fliot. The Prifoners were fhot 
in confequence of that ihot. 

lit an anfwer t6 a quefiionfrom the Qoiirtf 

' He faid be di^ not recolledi being prefent atany 
converfation between Mr. Brecknock and. Mr. 
Fitzgerald before on that morning^. 

He was crofs examined fy}A:r.Burkp. 

' The- witnefs lived for two years and a half with 
Mr. Fitzgerald; Mr. Brecknock had been with 
him this year and half; Mr. Fitzgerald and Breck-- 
nock were fond of reading law books together. 
The witnefs could not tell whether it was to that 
point or another that the book was applied. They 
bad lived at Turlough for nine montns« 
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To another quejlkm from the Courtf 

,Hc fald it was fothe time before the laft genettd 
aiSzeSy that thefirfl attempts were made on Mr« 
McDonnell. 

7p tf quefiion from one of the Juty^ 

He anfwered^ Mr. Brecknock laid the book on a 
table or chair. 

the third tVitnefi for the Crown, Patrick Dornin, 
examined iy Mr. O'Hara* 

He was one of the guard appointed on the 210 
of February; they were drawn up before the 
houfc at Turlough ; he received diredtions from 
Mr. Fitzgerald — he told th(sm how to behave. 
The diredions were, if they fhould meet with Mf 
oppoiition orrefcue, to make furc of the prifoners. 
There were two or three queftions among the peo- 
ple as to what was faid by Mr. Fitzgerald ; fomc 
laid It; was " kill them," but the words he heard 
were " make fure of thpm.'* Brecknock and Mr; ^ 
Fitzgerald were together at the doors, when thefc 
diredions Wcrie given. Mr, Hipfon was killed 
d<ad.' He faw no perfon upon the road but the 
guard, nor no attempt of a rcfcue. John Fultbn 
was of the guard, as were William Fukon aa4 
Renchy# 

He was crofs examined ty Mr. Stanley* 

Between fix and feven o*c.o : : the orders were 
given; all the guards were ;.: int. The orders 
were firft ^vcn to Andrew Cr ^ at the head of the 
guardj and then to the guard. i4r. Fitzgerald gave 

the 
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the orders firft at the door, and Andrew Craig told 
the orders on the road. All the guards were on 
the centre of the road. Mr. Fitzgerald came off 
the flag ; he did not cooieclofe to the guard, he 
Carrie two or three paces ; the witnefs was in thq 
centre of the rariks. 

rbe fourth fVttnefs for the Crozvn. Sir Neil O'Don- 
nell examined by Mr. Daly* 

He took the examination of Dornin. Dornin 
was in the crowd where Mr. McDonnell lay dead^ 
Dornin told the Wlcnefs he wanted to ifpeak to 
to him about' that bufinefs, that he was one of the 
vnforrunate guard, and all the juftice he could do 
was to tell all he knew. He had got fome fmaU 
Ihot in his back. 

The fifth tVifnefs for the Crown. James Calpin, ra:- 
amined by Mr. Attorney General. 

He was on the road the morning McDonnell w;as 
ihot; he after that fa w the prifoner Brecknock ; 
he heard Brecknock alk a man very like a miniflier, 
(who was wringing his hands) infide of him, 
*^ Why he moaned ?" the gentleman pafled in» 
and Brecknock faid* to the guard " Lads, your 
matter is angry for your leaving this man alive, for 
he will certainly do you a great deal of barm,** 
Gallagher was at that time about a tnufcjuet (hot 
from the houfe> or better, with the guard coming 
down the hilL 

He zvas crofs examined by Mr. Burke. 

He never told^any body what he had now given la 
evidence, until he was fummoned by. my Lord the 
Judge. On the evening of the murder, there was a 
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}nafl) with His wife! and children who wanted to g(t, 
to Cafilebari and the witnefs told him if he womd 
fiay with him that night, he would give \iitn pota- 
toes for his fupper, and ftraw for bis bed :-*^In re^ 
turn for which the man faid, if in his power he 
"Would fcrve him for ever. That man was now in 
the fervice of Mr. Gregory, and he fuppofed that 
Mr» Gregory had the fummons feqt to him. 

In a quejiott from one of the Jurors^ 

He faid', it was not common for the people to 
ftandand bear any thing at Mr. Fitzgerald's doors, ' 
but be apprehended that Mr. Gallagher might 
be hurted, and he ftaid to fee how he/Mr. Gal- 
lagher, might be ufed. 'V 

^0 a quefiion from another of the Juryy 

He faid, that only a third of the guard had com« 
to Turlough when this had happened. 

[Here the profecution clofed.] 

In the defence of the prifoners the Rev. Henry Henry 
was firft calkiL 

He was examined by Mr. Owen. 

He flept at Turlough-houfe the 20th of Tebru- 
ary. He faw the guard on the 21ft of February laft. 
He, a$ far as he recollected, did not fee.Mr. Breck* 
nock before the guard went oS. He did not on 
the former trial fwear that Brecknock was iti hi$ 
bed, but that the witncfe did not fee hitp, and be* 
lieves him to have been in his room. He could 
oot pcrfedly recoiled: whether he faw Mr. Breck- 
nock after the return of Gallagher, he was fo con* 
fuied. Drom feeing men in the pangs o£ death. He 
X > did 
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did not recoUeft whether Mr. Brecknoclc was among 
the people who were about the houfc with bim. He 
did not perfedly recolleft feeing Mr» Brecknock 
after the return of Gallagher^ 

i To a^ueftimfrom /if Chief Baron, 

He fkid, he did tecoUecS: wringing his hands; 4ind 
^bcing affccd by him, Whether he recolledtedto fee 
that man who. bad been juft examined at that time? 
he anfwer^d that he did not, from his confuiion, 
cecolled:. He might have wrung his hands^; but 
rhat he rehiembered a man with red hair called to 
him to tell him, that he was fummoncd by a crown 
ftimmons, and requefted to know whether he might 
with fafefy not attend ? He knew , Mr. BrecknQck 
only for about twelve days* He believed him to 
be the laft man in the world who would have a 
thlrft for blood, and he would give particular in- 
ilances. 

Mr, Attorney General objeftcd to fuch kind of 
evidence as being inadmiffibk. He' relied on it, 
that in giving evidence of charader, general evi* 
tknceoidy was to be received, and that particular 
inftances could IK4: be adduced.; 

Mr. Stdnk)^ contended that it niight be admitted. 
The clear rule of evidence, he faid, was tJ«S': 
wlien a witriefs^ is. called to impeach a manVcha^ 
tz&tr, .he can only do it by general accounts «jf 
hb condud and belia.viour,> and he ihall not be 
permitted to give evidence of particular fads, 
which the-perfon i« hot then prepared to combat with 
evidence ; tor no man is bound to defend eyery ac- 
tion of hH life when unprepared for chat purpofe; 
But this rule docs not hold when you call a'witnefs ta 

fupport 
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fupport a man*s character, the wltnefs may not 
only give him . a good charader, but he may give 
his reafons for entertaining that good opinion of 
him; and' he remembered the points ruled »nt the 
Ibecial comiiiiffion }n .St.. Margaret's Hill, in the 
Borough of Southwark, on the trial of the rioters 
in 1780. A man was indifted on the not aft io 
George ift, a witncfs was called to give him a 
charader, he gave him a good one, and laid hisrea- 
•fon for crntcrtainingthaiKgood opinion of htm. was, 
that he knew him to be a dutiful foa, and that he 
fupported a helplefs parent by his induftry. An 
ohjedlion was then made to this kind of evidence^ 
and Lord Loughborough and Mr. Juftice Gould, 
made the prefent dtftindioo> and ruled ii to be pro- 
per evidence. 

Mr. AttorneyGen€ral faid,that when Mr. Stanley's 
Reports had thej?^?/ of the judges, they might then 
be cited; but he prefumed that their lordfliips 
would follow the known rules of evidence. 

Mr. Baron Power faid, that in giving general 
cfaaradler,. the witne(s might give evidence of. the- 
realbns why he gave, that cbarafter. • . 

• Mr. flif«ry. then proceeded in his evidence: he 
knew that Andrew Craig bad a particular averiion 
to the prifoner. He had heard bimXay that he would 
iiot call a gentleman a liar ; but tha prifoner went 
tstfiear to telling lies as. any man could do; that 
Gfaig hinderedthe fervanraf romtaking turf to Mr. 
Brecknock's room, and' from doing any thing; for 
him ; and he often heard Craig hy^ ** Damn him." 
He did not thinjc the pjrifoner a. map of a fanguin*^ 
ary dtfpofition, for he remembereda particular in- 
fiance of Andrew. Craig nicking a horfe which be- 
b)a|;ed to him the witnefs; upon whi^ th& prifoner 
X«f reproved 
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Twrovcd hkn, wd told bkn he tvould ceitai^f 
bting dowh vengeance for the ihedding of blood. 

Si^emd JVithefs m the itfence. Judith Kilgallen tx^ 
(mined by Mr. &anley. 

, She knew Mr. Brecknock ever fince he came to 
iTurlough. On being alked what time he arofe, the- 
prifoner interrupted and replied, ^* that he alv^ays 
jpofe fifteen minutes before fun rife, to waft his pray- 
ers to heaven/* On the queftion being put .again to 
the witnefs, fee faid (he could not be particular ; he 
got up forfietimes qatly and fom'etimes late. She 
did not on that day fee him until after eight o'clock^ 
She faw the guard go off^ and on the return of thc'^ 
guard Ihe faw Mr. Brecknock about the hdufe^ 

Sihi was crofs examined by Mr, O'Hara. > 

She was not much fatigued with fitting up ; alt 
night. 

Third fFihiefs in the defence. John Scott examined by 
. Mr. Burke. 

He was lip all night. He did noj: fee Mr. Breclc- 
ndck until the guard came back. He faw the guard' 
go off, and if Mr. Brecknock was tben.there he nitift 
have feen him.. 

. He was crofs examined iy Mr. Attorney General^ 

.Who ^iked him, if he was the witnefs who. had 
{worn on the other night that Mr. O'Meally had 
figned the warrants in the kkchen-^and that had: 
fworn that Paddy wrote the examinations there,— 
and that Fulton wrote bis ov^n name ? to whidh Scott 

having 
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having aTifw^rcd that he wa(9, iAx.'Attdfnisy Qtiirat 
then faid ht would not dk him si fifigle q^eftibir* 

Fourth PTtmefs. fhe Reverend John Benton exa^ 
mined ly}dr. Buxkc* 

He had known Mr. ^r^knock ifpr IJune years ; 
he believed from 1782, when Mr. Fitzgerald wa^ 
confined in the new prifon— lie cannot tell his ge* 
neral charafter ; but he did not think him capable 
of perpetrating any fanguinary aS:, becaufe he had 
heard him frequently reprove men fpr the flighteft 
immoralities. 

He was drofs examined hy VLv. Attorney General*. 

He knew Mr. Fitkgerald -^f^ty well, and alwft^ 
had taken him to be a man of abilities. He knew 
that he, Mr. Fitzgerald, cotifulted Mr. Brecknock 
as a Man of law. He betiefved he, the witfieft 
himfelf; might have been confulttd by Mr. Fitz-^ 
gerald. He did not believe that if Mr. Fitzgctftld 
had fuch a fanguinary mind, the prifoner was Ga|«i- 
ble of counfelling and advifing foch fafts. He t3»c* 
lieved that he had faid that the prifoncr wastfte 
caufe of all the mifchief which had befallen to -Mr^ 
Fitzgerald ; but his reafen for fayitig fd %as, jthat 
he knew Mi*. Fitzjgerald had been led aftray in \At 
property, as to the writ of error, iti which thegett. 
tlemati then e*aminifig the witads as a lawyfct {Mr. 
Attorney General) had been concerned^ and hij 
believed if he, Mr. Fitzgerald, had not been fo 
sni%uidcd^ Mr. Fitzgerald would not haw had any 
<K»cafion xsb hatre come to <that t6untry,--at>d hd 
aUb kne<v that Mr. Fitzgerald had net OM hm 
book before he knew Mr. Brecknock. 

£Herc the prlfoner ctofed his defence.} 

The 
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The Chief Baron then charged the Jurjv and, 
ftated that the prifoner Timothy Brecknock, was 
charged in two indidmcnts with procuring a 
fnurder to be committed, and the law had made 
that crim4 equal in gurlt, with the perpetration of 
murder itfclf, and with great jufticc ; for the artful 
wretch, who contrives a murder, is more criminal 
than the unfortunate inftrument of his malevolence. 
To bring this crime home to the prifoner : a mur- 
der muft have been committed ; and by his pro- 
curement. That a murder had been committed, 
Ivas clearly proved by thewitneflesi and had been 
eftabliihed by fix verdidrs. To effectuate that 
tnuf der, a plan; and a very artful plan bad been 
laid. If Andrew Craig be believed, the plan 
moved from Brecknock, who is fworn to have pro- 
duced* a book, in which it was laid down for law, 
that it was lawful to kill prifoners charged with 
felony, in cafe of a refcue. But credit was not 
likely. to be given to the teftimon'^ of a perfonof 
Andrew Ci:aig's ilelcription, efpecially when it ap- 
peared by the evidence of Mr. Henry, thar 
Craig was ill-inclined towards the prifoner.; Dor- 
ntn, another witnefs, feemed alio to differ from 
Jiim*. That Andrew Gallagher had proved that 
the prifoner was prefent, when Mr. Fitzgerald bad 
given direftions to the. guard to flioot their pfi-» 
loners, and gave his countenance to thefe di-» 
iredionsi That when -Mr. Fitzgerald , exprcffed 
\i\^ opinion^ that they Ihould nowget rid of thefii 
fellows, the prifoner replied, it \% w<U; weftall 
then, be eafy indeed . James Calpin alfo bad gtven 
material evidence to . Ihcw, that the prifoner 
Vas confgnting to the plan.. Witnefs .were ex- 
amined to the charaf^er of the prifotner. The 
ireafon why ch^rader is allowed a$ evidence in 

' - " ■' . ■ capital 
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papital cafes is, that the law in favour of life, prc-^ 
fumes innocence till guilt has been proved ; and 
where the matter rcfts in doubt, evidence of good 
charader fortifies that prefumption, but thefe 
doubts are not to be light or frivolous doubts, but 
fuch as> would arile in a fteady mind, from a cool 
^nd difpaffionate coniideration of the cafe. If, 
therefore, upon the whole of the cafe, the Jury 
believed that a plot was laid againft the lives of 
the deccafed, and that he was concerned in laying 
that plot, they ought to find him guilty : but if 
they thought there was no plot laid, or if there 
was, that be was neither privy nor confenting td 
it, they ought to acquit i^itn ; or, if thty thought 
themfelves warranted to entertain xloubcs about bis 
guilt, it i¥as their duty to incline to the fide of 
meroy^ . / 

• •.. . • , . .. I 

Mr* Baron Tower- obferved, that this was the fadw 
indi&mem upon which Mr. Fitzgerald had been- 
convided ; b\rt the Juiry Aould feel no prejudice oft 
that account againft the pfifoner at the bar. Tfae3i^ 
yr^xt not to infer that the prifoner was guilty, be** ^^ 

caufe Mr. Fitzgerald was proved to be fo ; the pri-» 
ibner, faid he, may be innocent, notwithftanding 
the guilt of Mr. Fitzgerald. The bills ot indict-v 
ment weje founded on the loth Hen. VII. charging 
thatthe prifoner did provoke, ftir up, and procure 
lertain perfons to murder Mr. McDonnell and Hip^ 
ion ; to fupport this charge, it muft appear that the 
murder ,wa^ committed iv and, notwithftanding the 
convi&ioD of Fulton and others on the preceding 
day, th'e prifoner ^ the bar might have given evi« 
dence tending to juftify, excuie, or alleviate the 
homicide ; but that defence, which had been relied 
on in the cafe of Mr. Fitzgciald, he obicrved, had 
been wifely abandoned in the present cafe. That there. 
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txifted any nece ffity for cbmmittihg the hothitide^ 
that the law might have been executed^ and the 
peribns in cuftody cohveyed before a lAagifirate or 
to gaol without firing one finglo Ihot^ were fd&s 
not in this eaie controverted on the par; of the prt^ 
foner'>r--*f-he had refted his defence on Wronger 
ground* His defence rs^ that he didn ot provoke^ 
flir up, or procure any of the perfons named in 
the indiftnient to commit the murder— he obfcrved 
that four witneffes had given teilimony that fas 
did; but the Jury only were the conllitutionat 
judges of the fadty and the credit due to thole who 
atcelled it ; that the prifonex had given evidence 
of general good charaderr--with regard to this {pc^ 
eies of evidence, he would give them fome legal 
information. If the'£ai3: ailedged in the iqdid* 
ment be fqlly and clearly proved, charadter becomes 
totally ufelefs. If a man be happy enotigh to have 
the good opinion of all his ndghbours^vto be 
thought in the opinion of ail thoie prefent incapa-^ 
hie ^ commitcing the horrid crime he was charged 
with — if, notwithftanding, it fhould be fully and 
clearly proved that, he did kill another without any^ 
or.wichiout a fufiicient provocation, the. unhappy 
perpetrator, however, good .his chara^r before was^ 
muft anfwer for the crime, and charader will not 
avtiil one grain in the fcale of juilice; but if, on 
the contrary,, the charge be not fully and dearljf 
proved — if it be doubtful whether he was guilty .qf 
not-T-then, indeed, charad^cr ihould turn the fcaie, 
and the jury ihould lean to the merci&il fide. He 
.concluded, that it ihould ever be remembeted hf 
jurors (to ufe the higheft and befi authority) *^ (hat 
^ it is better ninety and nine guilty perfons ihould 
^ eiicape^ than that oioe inilocent man ftouldfuf^ 
^ fcr*'* , . 

The 
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The Jury retired for about ten minutes^ and n^ 
turned with their verdia—GUILTY» 

The. foreman of *the Jury then recoxnmended 
him. to mercy ; and haying prefled it ftrongly, the: 
Court aiked ^he Jury if they had any doubts of the 
guilt of the prifoner, or any wilh to reconfider their 
verdid.?! — To which the foreman replied not. 

Andrew Gallagher was then brought up to be 
tried^ for the fame charge which John Gallaghpt 
and;the ojther Geiitlemen were acquitted of oii * 
Thurfday laft: and the following GentlemeOr 
were.fworn of hk Jiiry. 

. , Jam^s O'Donnel, Efquire* 
^ Patrick Kirwa«, Efq. 

George O'Mailey, Efq. : * 

. , William Orme, Efq^ 
, . Patrick Taaffe, Efq. 

John Joyce, Efq- 
..Edmund T^affci Efq. 
:: .Bartholemew French, Efq* 
. . Walter Burke, Efq. 
, , Arthur Lindfay, Efq. 

George Bingham, Efq, 

Tbpmas Ormfbyi Efq. 

THE Attorney-General having declared tha© 
theniiwas no evidence. 

The Jury inftantly returned a VerdiS, NOT 
GUILTY. 

The Court then ordered up the fevcral Perfoni 
who had been found Guilty on S^iturday laft, t<^ 
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receive fentence : And accordingly Jobn Futtoir^ 
William Fulton, Archibald Ewing, John Rehan- 
ny or Renchy, and David Simpfon, vere put to 
the bar ; and, on being afked what they bad ta 
fay, yhy Judgement of Deaths and Execution 
thereon, fliould not be awarded againft them, — ^ 
John Fulton faid. He was very young, and ha4 
been deluded i — he was a ftranger, and dared not 
to difobey ; and requefted the Court to give him 
time for repentance. 

The Chief Baron then faid. That mercy was 

not in their difpofal ;— that his duty was a painful 
one, it was to pronounce the fentence of the feiw 
upon them: — Which having done; he advifed 
John Fulton to prepare himfelf for immediate; 
execution* — They were then remanded; and the 
Goaler was direfted to bring up Mr. Fitzgerald 

and Mr. Brecknock. While the Goaler wis 

abfent, the Chief Baron afked Mr. Stanley, if he 
meant to make his motion in arreft of judgement; 
n — and Mr. Stanley hSiving faid he did^ the Chief 
Baron replied : In regard to the feelings of the un- 
happy Gentleman^ I avoided having him brought 
into court, which he ought to have been, while 
fentence was pronounced on the other unhappy 
fufferers. It is for your confideration, whether 
you think you are fafficiently founded in your 
claim, for an arreil of judgement, to expofe ilie 
Prifoner to that fituation which I have avoided; 
becaufe I knew it would be painful to his feel- 
ingi. If you continue in your intention, he muft 
be brought up to be prefent at your motion.—* 
Vou will alfo confider what you may obtain ; 
far I mull inform you, that, fhduld you fucceed 
in your motion, ^we.muft fend up a new bill of 
buli^bnent. free from thofe obje^ons^ and which 
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ivill doubdefs be found by the Grand Jury ,••— -and 
we muft ftay an.d try the Prifoner, an<l muft deli-% 
ver the. goal, if we remain till the middle of term, . 
— See alfo if there can, be any doubt of the fame 
evidence convifting him again ; and will you ex- ' 
ppfe him again to that iituation ? 

. Mr. Stanky faid, He was fure Mr. Fitzgerald 
was fafe in the hands of the learned judges ; — 
and that, if any advantage could be derived from 
the nicety or caution of the Law, it would be as 
much the inclination as It was the duty of the 
learned Judges, to give the Prifoner the full bene- 
fit of thofe advantages. 

While the Goaler was abfent. 

Baron Power faid, That one objeftion, and 
one oAly, had been made, and it was made by 
ti/lr. Stanley ; — but he, the Baron, differed from 
him, as to that objeClion. If, however, it had 
teen made fufficiently early, he would have call- 
ed on his Majefty's Attorney-General to bring 
on the trials' of the Principals firft. He would, 
however, now fpcak to the point. — ^If, in the 
ftage that had been propofed, a Juror had been 
'djfcharged, what would have been the confe- 
<j.uence ? — He knew My Lord Chief Juftice Holt 
had laid it down, That a Jury, once charged, 
could not be difcharged: However, there is, a 
iijore modern authority, in Kinloch's cafe. — 
But there it was dowe by the Attorney-General s 
confent. 

. It was urged, tlial Tie Mr. Fitzgerald was a de'- 
Tivative traitor ; and that a derivative traitor par- 
took fo much of. the nature of an accelTory, that 
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ht coiitd hot be tried until after the accefibry had 
bfeen found guilty : but if it were fo, he had wav-^ 
ed that benefit, by challenging the Jury. But he 
fhould endeavour to fhcw, by the very authority 
of Fofter, that the indiftment was for a fubftan* 
tive» and not a derivative treafon ; that it was the 
fame as if on the 25th of Edward III. 

He wa$ indicted for procuring^ Jlirrirtg up^ and 
pYovoking tojlee and murder ^ and this is declared by^ 
the ftatute to be treafon^ like as againft the King's 
perfon. 

" He never would try a derivative Treafon or ac-* 
ceflbrial offence, until the principal (hould be 
convifted. But he faid that the aft of parliament 
made it the fame as the 25th of Edward III. and 
referred to Fofter, page 342. 

Here Mr. Fitzgerald and Mr. Brecknock being 
brought up, Mr. Baron Power forebore conclud- 
ing his argument ; and Timothy Brecknock being 
alked what he had to fay why judgment of death 
and execution thereon Ihould not be awarded 
againft him, 

Mr: Brecknock faid he had three objeftions to 
ftate, which he wilhed to be heard to, and on 
which he trufted that their Lordfhips might arreft 
the judgment. 

Firft, The ftatute and the fentence conveyed 
therein were contrary to the law of Almighty 
God ; for when David had procured the murder 
of Uriah, the fentetice was, that the fword fhould 
nbt part from his houfe, but that he (hould not 
die- 

' Secondly* 
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' Secondly. That he had not Teen the bill of tn^ 
difbrent^ to know, whether there were twelve-' 
jurors upon it, or to know, whether one of thefe 
jurors, may not be a minor, or on alien, perhaps^ 
in the fervice of a foreign King, at war with his 
Majefty, as had been the cafe of the gentleman at 
his fide, Mr. Fitzgerald, 

• Thirdly. Being an alien, he had not been al* 
lowed the benefit of a Mediates Lingua. 

The Court over-ruled the objeftions, and or* 
dered the Clerk of the Crown to proceed, who 
bid the Goaler make a bar. 

Put Timothy Brecknock to the Bar* 

And the Chief-Baron then faid^ 

PRISONER at the Bar! 
If it is poflible there can be any degree of Guilt 
beyond the Crime of which Mr. Fitzgerald is con- 
vitted, it remaineth with you, Timothy Brecknock; 
for under the colour of the law, you devifed an 
artful and a wicked Scheme to commit a horrid 
and a barbarous Murder. The Laws of the Land 
demand your Life as a juft Forfeit for the Blood 
which has been Ihed ; and thofe deluded Wretches 
whom you inveigled into your plot, and whom- 
you deceived under hopes of fafety, to become 
the Inftruments of your horrid Defigns, are Ob* 
je6b of Pity, when compared to the magnitude 
of your Guilt. You made their ignorance the' 
Aieans of your Purpofes. Unfortunate old Man! 
happy had it been for you that you never had, 
known Law at all, or that you had known it bet- 
ter. The unhappy Gentleman who is now at your 
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jfidk, wottid rtot hdve b^en brought to tHe wmdi* 
dd fuuation in which he now, iUnds^ or to tbii^ 
dreadful £nd which mud now await him. Mi« 
ferable Man ! you are fallen a Vi£lim to your own 
Subtleties^ and become the Dupe of your own: 
Cunning. The venerable Appearance you have 
aflumed> and the'Sanftity which you atFcft„ I fear^; 
h but put on as a Difguife for the concealment of 
your Wickcdnefs. The Law which ynu endea* 
voured to pervert^ has furnifhed the deteftion .of • 
your Crime, and will Ihortly award the Punifh- 
nxent which attends your Conviftion. Your Jury: 
from a miftaken lenity .have recommended you t&^ 
Mercy, not that they doubted of your Guilt, but 
that they pitied your Age and your Infirmities.— 
Your Crime is by many degrees of the deepeft; 
and blackeft die, and it only remains for me tde 
jHTonouncp the dreadful Senten<ie. 

He then pdiffcd Seatcnce upon hiiii. . 

. The Chief Baron then defired the Clerk of the* 
Ctown to proceed ; who bid the Jailer put, George 
Robert Fitzgerald to the bar; and the Chief 
Baron proceeded by faying : You ftand convift** 
€id of provoking and procuring a horrid, foulj^ 
stnd barbarous murder.. It is my duty, and.a pain-r> 
ful tafk indeed* I feet, it,, to pronounce that fen^ 
tence which the taw has annexed to your crime.; 
After a long and folamn triat, in which you. had 
wery beijefit of able Cx>unrei^ and>experienced 
every indulgence the Court could fliew, you 
were convi^ed on the cleareft Evidence^ by a 
Jury of your Countrymen ;, in two inftances of 
procuring :thcmu?rder of two^of. hi| Majefty's fub-^v 
}e&&, ^ An offence which our law5.fi> juftly hold 
io abbofeqcei that tbey baivt: placed it in aa 
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tqttflii degree of guilt with high treafoir agaiiift 
hb Maj^y's perfon. In your cafe^ which is aA 
ttncommon one iiideed ! it is attended with a 4e^ 
^ee of cuniiinrg and contrivance which exceediag^ 
)y aggravate its enormity,— ^rbut that very cunningi 
which you vs^inly hoped would have fcren'd yoa 
frpm puniihmenti has rather led to the detf68:toA 
of your guilt ; the laws of your country^ which 
eould not endure that they fhould be made the 
inftruments of their own violation^ dud the blood 
cS the unhappy gendemen^ who had the misfor-^ 
tune to fall into your hands^ and whom you fent 
into the other world with all their Sins upodi 
^ir heads, call aloud for puniAment, and rt-i 
fluire your life as a forfeit to public juftice. Evem 
Providence has int^rpofed that juAice might mof 
be difa^pppimedy and in the midft of murder pre^ 
ferved the life of one man^ as a witnefs for th# 
difcovery of your crime. The hand of GOD 
pbte^ed your life from arfTainnation, that it might 
M ofifered up «$ a facrifice on the the altar oC 
public juftice. In the melancholy fituation to 
Sfhicfa you hiive rieduced yourfdf^ it might be 
ibnie degree of coniblation' to your feelings^ thai 
yimr ignominv and punifhment were connned ui 
vour own perkm; but your iniferable family^ thd^ 
innocent of your crime, 1aire> in fome ftieafur^' 
involved 4n your difgrace, ajfid Ihare unjuttly^ 
that ftiame which your igfiominiou^ end bring* 
down upon them. The aged parent who bom 
you in her wsc»nb, your tender daughter, tho 
offspring of your loins, your wife the inconfoia^ 
ble partner ot your bed, partake of your difgrace^ 
You came into tb& world with the advantages of 
talents,^ which tf properly cultivated; would have 
carried yoa thro* life with refpefiability and ho^ 
ftour. SeelK^wyou have ffiifs^ied the^« Bleft 
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frith the reccHnmehdation of birth and fortuoe^. 
allied to great and refpedable connexions; poT* 
fiefled of every qualification requifite to render, 
you an ornament to fociety^ and a valuable mem* 
per of the community. You are now funk to the. 
loweft extremity of human infamy and fliame» 
'With a mind fufceptible of honourable feelings^ 
your are become an outcait; a vifctim to the lavs 
of the land, which you live ip. It is .my duty 
to proiiouri< e to you the dreadful fentenceof the 
law ; but before I do fo, let me exprefs myeameft 
hope that during the time which the mercy of the 
court has allowed you, you have by a finccre re- 
pentance and a heart thoroughly fubdued to a fenfe 
of your guilt, recommended yourfelf to . tha* 
mercy and forgivenefs, which you can oply exped; 
from the lawful tribunal before which you mu(| 
jQibrtly appear. 

Here his Lordfhip was interrupted by Mf« 
FITZGERALD, who proceeded as follows : . 

I beg leave to trouble your Lordfhips with a 
-few words. I fliall be*very ftiort. I do not mean 
to call blame any where. I accufe no one^ — * 
.From the evidence, the Judges could have given 
BO other charge. The Jury could have found no 
other verdifct. I think the verdift of the Jury a 
juft one, according to the evidence which wa* 
produced ; 'but I did not think fuch evidence 
could have been produced. I did not think fucU 
charges could have been made againft mc, or I 
Ihould bave^een better prepared. I hs^d no idea 
of been found guilty. There are fome family af- 
fairs which I have been endeavouring to fettle, 
and which in truth are not yist finiflied, that I 
could have; vifhed tq Ji^ve^coippledt^. AU 
/ that 



that I requeft of your Lordfhip, is to give me tht 
longeft day poffible, that I may be prepared ta 
meet my G O D. However guilty I may be con- 
ceived, within a narrow circle, I nope in a higher 
one, the unprejudiced part of the world will 
think me innocent : Thofe, who know me from 
my earlieft life, know me incapable of fuch 
an adion. I never feared death; nor am I a- 
fraid to meet it in any fhape ; in the moft for- 
midable, even an ignominious death. It may be 
thought I wifh to folicit pardon, I would not ac- 
cept of pardon after being found guilty by fuch a 
Jury, becaufe I know I could not face the world 
after it. It has been fuggefted, and I underftand 
the report prevails, that I wilh for time in order to 
commit fuicide. As a wordly roan I never feared 
to meet death ; and as a Chriftian^ which I hope I 
am, and a good one, what fort of a paffport would 
that be to the place of Eternity ? — I forgive every 
one, and though I aflert my innocence, I do not 
mean to fay I have no fins, I have many which 
overwhelm me, and I only requeft time that I may 
make my peace with GOO. 

Having finiflied, the Chief Baron proceeded as 
follows : 

It is not in our power to grant your requeft.—* 
We are not the difpenfers of mercy. Your offence 
is of fuch a nature, that my brother Judge, and 
rnyfelf, thought ourfelves juftified to have or- 
dered immediate execution, neverthelefs, from 
the hope that you might be better prepared to 
meet your approaching fate with becoming peni- 
tence, you have been allowed twcr days. — If by 
time, you mean a few hours,.! am fure the She- 
riff will fliewyou ever)* humanity. It jjj my du-- 
ty, an^l I call God and Heaven to witnefs, that it 
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Ib t!ic nioft pain&l one X ever ^perfarmed^ to fed- 
iKMiiice ibe dreadful fenttence of ihe Law. 

Here the Chief Baron pronouficed Sentence of 
deadi upon hixn^ on the fame day. 



At half paH four in the eveniiig Timothy Breck- 
pock and John FuUoii were brought out in a cax%^ 
There being no gallows^ a lemporary fcaSblding 
which fujTounded the walls of die new goal, was 
fixed upon as the fpot of execution. Brecknock 
bowed to die fpc6lators on each iide, as he ap- 
proached the fcafibld. He was drelled in a plain 
drab coat, his hair curled in his neck, and a long 
grey beard which reached down his borom. He 
appeared perfdEl!y ferene and refigned, apparendy 
4s uninfluenced by the approach of deaths as if 
be was a coounon fpe&ator of a tranIa£tion to 
which hi; was indifferent. Fulton, who was befide 
him, exhibited every fy inptonj of horrour and fear, 
*— his cycB remained fljut — his countenance was 
that of a dead man, and his voice was fo low as 
to he hardly audible to thofe near him. He con* 
fefled his guik of the crime for which he was about 
to fuffer, and faid that Mr. Fitzgerald did not 
give orders himfejfj^ but fent them by Scotch An* 
drew. He Stated alfo, that when M'AIullen and 
himfelf fliot at Mr. M'Donnel!, and wounded 
him in the leg, Mr- Fitzgerald faid^ the Devil 
fife your eyes for a blind fcoundrelj why did not 
you aim higher. He covild not tell whether Foy 
was in the fecret of this plot, but there were o- 
thers to which^he was privy. There were many 
4ivfnes who attended the unhappy fufFcrers, and 
prayed round the cart. Fuhon pray:cd with the 
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iili9<^:dey9iitfre(«, anid vfeen ibc praycre bec^mr 
fo loud apd fervent ibal ihe {peBator^ joined, 
' the clergyman requefted Brecknock to join aUb» 
He replied it wa^ unneceflary, for he had marie 
his peace wkhGod> ami had not to bis oirn know* 
ledge committed a fin for thefe lad fifteen years. 
He exhorted Fulton to cc^fefs all he knev^ and 
conceal no panicle of bis crimes. On their kneel* 
ing a fecond time, and the clergyman repealing 
the Lord's prayer to Fulton, Brecknock repeated 
it atfo in Greek. He Rood up in the cart, ad* 
jafting his cloaths, and having taken a wopUca 
night-cap out of his pocket, he faid it was the laft 
time he fhould have occafion to put it on ; but that 
he had no apprehenfion of what be was about to 
fuffer. He bowed to the crowd, and having 
drawn dowq the night-cap, he put one band in bis 
breeches-pocket, and the other in his bofom, and 
ftood for fome little time in that pofture, but FuU 
ton begging^for a few more moments to pray, he 
pulled off his cap, and told him he ought not to 
delay, for he had full time to prepare for re* 
pentance. Having been given five minutes 
longer, in which time Fulton feemcd fo faint as 
to hardly have the rppearance of life, Brecknock 
re-placed himfclf in the fame pofturc, and the 
cart drawing off, they were launched into eter* 
nity. Fulum expreffed no fymptom of agonies, 
but the unfortunate Brecknock continued for a 
long time alive, until the compaflion of the people 
cried out to tluj hangman, who pulled him by the 
flioulders, and relieved the wretched old man 
from the fangj; of torture. / 
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At fix o'doct i^t. Fitzgerald was brought ortt 
of gaol. He obtained permiffion of the Sheriff 
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to ^i^alk, and came through a by-lMe^ ^nd ftdf 
*up the public ftreet, to the place of execution.— 
He was preceded by the hangman, who ifort a 
large malk. He walked very faft, and arriving 
at the fcaftblding, alked if that was the place. He 
was dreffed in a ragged coat of the Caftfetown^ 
hunt, a dirty flannel waiftcoat and drawers; both 
of which were without buttons; brown worftei 
or yarn (lockings, a pair of coarfe (hoes without 
buckles, and an old round hat lied round with ft 
pack-thread band. He fixed the rope round hi* 
Own neck, firff laying it bare, by taking off his. 
cravat and unbuttoning bis collar.. He fpoke to^ 
and fliook hands with (everal of his acquaintance^ 
and proceeded to the ladder. Mr. Henry the cler- 
gyman, who refided at Turlough-houfe, following 
him, he defired him to be ibort, and having 
repeated one prayer, be (hook Mr. Henry by 
the hand, and faid, good-by to you ; on whicn 
he leaped with the utmoft violence from the ladder^ 
and the rope breaking, he fell to the ground. — * 
lie immediately leaped up and loofened the rope 
from about his neck, and complained of the bad* 
nefs of it. Another rope being brought, and 
feme time being fpent in praying, he again went 
Up the ladder, and required Mr. Henry, and 
the Reverend Mr. Benton> to come and pray by 
him, Having prayed a confiderable time, he 
drew down his cap, having previoufly told the 
execiuioner he would throw down his hat as a fig- 
nal when to be turned off; but after having pray- 
ed for fome time, he pulled up his cap again.—* 
He prayed with the moR fervent devotion, repeat- 
ing the prayers aloud> and frequently fending forth 
fuch heavy fighs, as would penetrate the moft ob- 
durate heart with feelings of compaffion. He 
remained near an hour on the ladder, during 

which 






which tune Mr. Henry and Mr. Benton alter* 
nately went to him. He drew down his. cap, and' 
fignified his. intention of making Cgnal to he turned 
off; he drew up the cap again, and requefted Mr« 
Henry to come and pray with him. He held 
his (Mn Henry's) hand, grafped within his owqi. 
and in the latter moment of his a£flid:ion he 
prayed with great marks of contrition and devo-* 
tion* The dalk of evening being fet on, he was 
launched into eternity. From the inattention of 
the hangman in tying the rope too long, his toes 
touched the ground, until the humunity of a fpec- 
tator raifed up the body while the hangman ftiort-* 
ened the rope. His body, after hanging upwards 
of forty minutes, was cut down, and carried to 
his houfe at Tourlough, and interred the next 
morning in the church-yard of Turlough. 
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. A P P E N D I X. 

jt Mas teem iRmglU proper io fuijom, for tht-EngHfr 

Reader, B^ -way of Appendix, a Copy 9/ the Itifi 
AEL of Parliament maling Mwdcr High Treafon^ 



X HE tentit year of Henry the Vllth. Statute. 
. Ordination & Aflus in quod Parliamento apu4 

. JDrogheda^ Dia^ Lonas prox. poll Feflum Sandi 
Amrea: Apoft- Anna Rcgni Regis Henrici 
Scptimt^ decfmo coram Edwardo Pcynings, niilite 
deputato ipfius domini Regis terr^ fuac Hihcr^ 
mtfr edica in haerc vcrba^ Anno Dom, 1495* 

Ckap. XXI. 

An ML viherdj Murder of Malice prepenfed is made 
Treafon. 

Item, Prayen the Commons^ that forafinuch as 
fhere hath been univerral murder by malice pre- 
penfed ufed and had in this land by divers per* 
low% contrary la the laws of Almighty God and 
the King^ without any fear or Awe punifhment bad 
in that behalf^ that it be ordayned» enaBed^ and 
cftablifhed, by authority of thisprefent Parliament^ 
and of the Lords fpiritual and temporal and Com- 
mons in the fame afferabied^ That if any perfon or 
perfons^ whatfoever cftate^ degree or condition 
he or they be af^ from 4^ Feail of the Purifica- 
tion 
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,tion of our Lady, the tenth year*oF the Reign of 
our Sovereign Lord King Henry the Seventh for- 
ward/ of malice prcpenfed do flee or murder^ or 
of the faid malice provoke, ftir or procuiie any 
other perfon or perfons to flee or murder any oif 
the Kings fijbje€ls withm thk land of Ireland,-^ be 
deemed Traytor, attainted of haute Treafon like- 
wife as it Should extend to our faid Soverjciiga 
Lord's pedbn and to his Royal Majefty, and that 
the chief Lords have their efcheais and for&ituivs 
of all manor lands, tenements, rents, fervices, with 
their appurtenances ; any zQ, ox ordinances to the 
contrary notwithllanding. 

•^. -3^ jCry? Alls in the En^li/h Lasi^yi^ff^ were 
pqjffU in Ais P^riiament. 
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^fhc iot!<5wing interefting Publication^, iftiich contains the^ 
Cifxiumftances leading to the unhappy Quarzri between 
Mr. MCDONNELL and Mr, FITZGERALD, teay 
]be W of Mr. Jamsson, No, $197. Strang, about 
fix Doors frpm Temple-Bar. ?nceJS;iigkietnBiiK€. 
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